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"I  CONSIDER  all  the  encroachments  made  in  the  Constitution 
heretofore,  as  nothing,  as  mere  retail  stuff,  compared  with  the 
wholesale  doctrine,  that  there  is  a  Common  Law  in  force  in  the 
United  States  of  which  and  of  all  the  cases  within  its  provisions 
their  courts  have  cognizance.  It  is  complete  consolidation.  Ells- 
worth and  Iredell  have  openly  recognized  it.  Washington  has 
squinted  at  it,  and  I  have  no  doubt  it  has  been  decided  to  cram  it 
down  otu- throats."  —  Jbppbrson  to  Charles  Pincknby,  October 
29,  1799. 

"The  misconduct  of  the  judges,  however,  on  this  subject,  has 
been  considered  by  the  gentleman  the  more  aggravated,  by  an 
attempt  to  extend  the  principles  of  the  sedition  act,  by  an  adop- 
tion of  those  of  the  Common  Law.  Connected  with  this  subject, 
such  an  attempt  was  never  made  by  the  judges.  They  have  held 
generally,  that  the  Constitution  of  the  United  States  was  pre- 
dicated upon  an  existing  Common  Law.  Of  the  soundness  of 
that  opinion  I  have  never  had  any  doubt.  I  should  scarcely  go 
too  far,  were  I  to  say,  that  stript  of  the  Common  Law,  there  would 
be  neither  Constitution  nor  Government.  The  Constitution  is 
unintelligible  without  reference  to  the  Common  Law.  And  were 
we  to  go  into  our  courts  of  justice  with  the  mere  statutes  of  the 
United  States,  no  step  could  be  taken,  not  even  a  contempt  be 
ptmished.  Those  statutes  prescribe  no  forms  of  pleading,  they 
Contain  no  principles  of  evidence,  they  furnish  no  rule  of  property. 
If  the  Common  Law  does  not  exist  in  most  cases,  there  is  no  Law 
but  the  will  of  the  judges."  —  Hon.  J.  A.  Bayard  of  Delaware,  in 
the  House  of  Representatives,  Feb.  19  and  ac,  180 a. 

In  his  letter  to  John  Manners,  Jime  la,  1817,  Jefferson  says  that 
the  judiciary  act  was  intended  to  bind  the  courts  of  the  United 
States  by  the  decisions  of  the  State  Courts. 

In  Logan  v.  United  States,  144  U.  S.,  363,  the  opinion«of  the 
court  by  Mr.  Justice  Gray  said: 

"By  the  judiciary  act  of  September  24,  1789,  Chapter  20,  Sec- 
tion 34,  it  was  enacted  'that  the  Laws  of  the  several  Stetes,  except 
where  the  Constitution,  treaties,  or  statutes  of  the  United  Stotes 
shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  Common  Law  in  courts  of  the  United  States 
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in  any  case  where  they  apply.*  i  Stat.  93.  The  language  of  this 
section  cannot  be  extended  beyond  civil  cases  at  Common  Lraw 
as  contradistinguished  from  sviits  in  equity.  So  far  as  concerns 
rules  of  property,  it  is  the  only  rule  that  could  be  adopted  by  the 
courts  of  the  United  States,  and  the  only  one  the  courts  had  power 
to  establish.  And  the  section  above  quoted  was  merely  intended 
to  confer  on  the  courts  of  the  United  States  the  jurisdiction  neces- 
sary to  enable  them  to  administer  the  laws  of  the  States.  But  it 
could  not  be  supposed,  without  very  plain  words  to  show  it,  that 
the  courts  intended  to  give  to  the  States  the  power  to  prescribe 
the  rules  of  evidence  in  trials  for  offences  against  the  United  States. 
For  this  construction  would  in  effect  place  the  criminal  jurispru- 
dence of  one  sovereignty  under  the  control  of  another." 

Hamilton  said  in  No.  XXVII  of  the  Federalist: 

"The  plan  reported  by  the  convention,  by  extending  the  author- 
ity of  the  federal  head  to  the  individual  citizens  of  the  several 
States,  will  enable  the  government  to  employ  the  ordinary  magis- 
tracy of  each,  in  the  execution  of  its  laws" 

Madison  said  in  No.  XLVIII  of  the  Federalist: 

"If,  therefore,  the  legislature  assumes  executive  and  judiciary 
powers,  no  opposition  is  likely  to  be  made;  nor,  if  made,  can  be 
effectual;  because  in  that  case  they  may  put  their  proceedings  into 
the  form  of  acts  of  Assembly,  which  will  render  them  obligatory 
on  the  other  branches.  They  have  accordingly,  in  many  instances, 
decided  rights  which  shpvdd  have  been  left  to  judiciary  controversy." 

Mr.  Justice  Holmes,  in  his  address,  in  1897,  at  Boston: 
"A  body  of  law  is  more  civilized  and  more  rational  when  every 
rule  it  contains  is  referred  artictdately  and  definitely  to  an  end 
which  it  subserves,  and  when  the  grounds  for  desiring  that  end 
are  stated  or  are  ready  to  be  stated  in  words." 

*IV*  Amplissimum  Juris  Oceanum  ad  paucos  revocare  fontes 
limpidos  rectae  rationis.  —  Leibnitz,  Ep.  ad  Magi.,  XXVII . 

"The  reminder  is  no  longer  necessary  that  system,  in  law  as 
Sn  any  other  subject,  comes  not  from  order  brought  into  it,  but 
from  that  which  lies  in  the  subject  itself."  —  Ihering,  Geist  des 
ESmischen  Rechts,  i.  p.  36. 
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"It  is  obvious,  however,  that  the  judicial  power  of  each  State, 
in  deciding  upon  a  case  arising  tinder  the  Constitution,  might  be 
in  favor  of  the  constitutionality  of  the  law  or  act  of  the  govern- 
ment, and  the  decision  in  another  State  against  it.  The  effect  of 
these  diverse  decisions  upon  the  same  class  of  cases  arising  under 
the  Constitution,  while  conclusive  as  to  particular  controversy, 
would  make  the  Constitution  in  effect  different  in  the  different 
States  and  in  its  application  to  these  various  cases."  —  Tuckbr  on 
the  Constitution,  p.  763,  Vol.  I,  §  367. 

Uniformity  of  construction  of  the  tmwritten  Constitution  is  as 
important  as  that  of  the  written  Constitution.  Uniform  State 
statutes  upon  negotiable  instruments,  based  as  they  are  upon  the 
notion  that  the  States  are  foreign  to  one  another,  do  not  assure 
either  maintenance  of  statutory  uniformity  or  uniformity  of  con- 
struction and  decision.  The  consensus  of  opinion  has  long  favored 
uniform  laws,  but  growth  of  law  by  legislative  enactment  is  alien 
to  our  institutions  and  a  departtu'e  from  our  race  history.  The 
path  of  tmiform  development  lies  through  a  return  to  the  common 
foundations  of  legal  principle,  which  do  not  vary  but  gain  breadth 
and  strength  with  varied  application  and  increased  territorial 
extent.  We  can  emerge  from  the  chaos  of  legislative  sciolism 
only  through  the  efforts  of  an  industrious,  independent,  and 
courageous  judiciary,  and  by  the  return  of  the  American  bar  from 
the  hopeless  study  of  conflict  of  State  law  to  the  development  of 
a  truly  national  American  jurisprudence. 


PREFACE 

.  This  book  is  an  attempt  to  define  the  limits  within 
which  the  governments  of  the  several  States  and 
of  the  United  States  may  secure  freedom  of  trade  by 
control  of  the  persons  and  things  engaged  therein  and 
to  indicate  the  respective  powers  of  the  three  depart- 
ments of  government  in  the  exercise  of  such  control. 
The  relation  of  the  three  departments  of  the  govern- 
ment of  the  United  States  to  one  another  and  to  those 
of  the  State  governments  in  the  control  of  interstate 
commerce  and  of  corporations  is  set  forth  with  refer- 
ence to  over  two  thousand  cases  involving  questions 
of  constitutional  law. 

The  mooted  question  of  the  existence  of  a  body  of 
constitutional  principles  of  such  comprehensiveness 
as  to  be  called  the  "Common  Law  of  the  United 
States"  is  discussed  exhaustively  in  this  book  for  the 
first  time,  not  only  as  a  basis  of  remedy  for  the  viola- 
tion of  rights  guaranteed  by  the  Constitution  of  the 
United  States  but  also  as  a  basis  of  jurisdiction  for 
United  States  courts.  The  rights  and  remedies  of 
public  service  corporations  and  the  public  against  each 
other  at  common  law  and  imder  acts  of  Congress  and 
of  the  State  legislatures  are  analyzed  in  the  light  of 
the  questions  arising  under  the  Railroad  Rate  Law. 
The  author's  conclusion  is  that  the  power  of  the 
government  of  the  United  States  to  regulate  corpora- 
tions and  commerce  is  ample  and  that  it  should  be 
exercised  fully  in  accordance  with  Gladstone's  plan 
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of  **  working  the  institutions  of  the  country,'' — i.e,hy 
putting  into  effective  operation  the  existing  machinery 
of  the  Government.  The  author  aims  to  show  that 
activity  in  investigation  and  prosecution  by  execu- 
tive departments  and  administrative  commissions, 
cooperation  therewith  and  support  thereof  by  the 
legislative,  and  confident  resort  to  the  courts  by 
individtials  and  public  officers  for  the  protection  of 
rights  under  statutes,  the  conmion  law,  and  the  Con- 
stitution, will  result  in  the  regulation  of  corpora- 
tions and  commerce  to  the  satisfaction  of  commercial 
and  financial  interests  and  of  the  public,  but  that 
unconstitutional  legislation  and  the  attempt  of  the 
executive  and  legislative  to  reduce  the  efficiency  of 
the  courts  and  to  prevent  resort  to  them  will  delay 
the  solution  of  present  problems  and  aggravate  them 
in  the  futtire.  In  short,  it  is  not  the  restraint  of  all 
commerce  in  ill-judged  efforts  to  prevent  restraint 
by  dishonest  commercial  methods  that  is  sought,  but 
the  free  development  of  all  honestly  transacted  com- 
merce of  whatever  scope  or  importance. 

The  great  problem  consists,  first,  in  the  control  of 
corporations,  and  second,  in  the  regulation  of  rates 
to  be  charged  by  those  exercising  a  public  calling. 
Governments  should  be  as  unfailing  in  the  protection 
of  honestly  vested  interests  as  in  the  exposure  of  the 
assertion  of  rights  falsely  said  to  be  vested  against  the 
public.  The  value  of  corporate  property  is  based 
upon  three  things — the  right  to  be,  the  right  to  have, 
and  the  right  to  act.  The  first  of  these  rights  is,  of 
itself,  an  empty  one ;  it  arises  from  the  policy  of  the  law. 
For  the  State  governments  to  base  their  power  of 
regulating  corporations  upon  the  gift  of  the  shell  of 
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corporate  existence  rather  than  upon  the  police  power 
inherent  in  self-government  is  to  grasp  the  shadow 
and  abandon  the  substance.  TJie  policy  of  the  law  of 
incorporation  is  and  should  be  national.  Every  certifi- 
cate of  incorporation  contains  potentially  a  restraint 
of  interstate  commerce.  But  the  second  right,  the 
right  to  have,  is  subject  to  the  power  of  the  States, 
within  the  limits  of  the  Constitution  of  the  United 
States,  to  control  the  use  of  property  and,  if  it  is 
public  property,  to  contract  with  regard  to  its  posses- 
sion and  use.  And  the  right  of  a  corporation  to  act, 
so  far  as  its  service  within  a  State  is  concerned,  is, 
likewise  within  constitutional  limits,  subject  to  the 
power  of  the  States  to  regulate,  restrict,  or  wholly 
to  deny.  But  no  State  has  the  power  to  grant  to  a 
corporation  the  right  to  act  within  another  State 
without  the  consent  of  that  State,  and,  the  right  to 
withhold  such  consent  being  limited  by  the  Constitu- 
tion of  the  United  States,  the  right  of  a  corporation  to 
act  in  all  the  States,  as  well  as  the  right  to  engage  in 
interstate  commerce,  exists  under  the  protection  of 
the  Constitution  of  the  United  States  and  is  subject 
to  acts  of  Congress  necessary  or  proper  to  secure  that 
right  generally,  even  if  such  acts  prescribe  a  license  to 
corporations  to  engage  in  interstate  commerce  only 
upon  compliance  with  statutory  requirements.  This 
right  to  act  is  the  life  of  a  corporation.  It  can  never 
become  vested  as  against  the  public,  and  the  grant  of 
the  right  to  act  can  never  justify  unlawful  restraint  of 
trade  or  other  illegal  acts.  That  is  beyond  the  power 
of  government.  A  grant  beneficial  to  the  public 
may  be  made  by  special  or  general  laws  with  or  with- 
out compensation  from  the  grantee,  and  the  right  to 
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exercise  the  franchise,  or  right  to  act,  thus  granted, 
vests  in  the  grantee  but  subject  to  the  constitutional 
limitation  that  the"  grantee  has  no  more  power  thereby 
to  take  private  property  for  public  use  or  without  just 
compensation  than  has  the  government.  And  so  far 
as  corporate  value  is  based  upon  a  capitalization  by 
anticipation  of  the  right  in  the  future  to  receive  from 
the  public  more  than  a  reasonable  compensation  for 
the  use  of  its  property  devoted  to  a  public  service  or 
a  capitalization  of  the  prospective  profitable  contin- 
uance of  tmlawful  acts,  thie  destruction  of  that  value 
by  the  government  is  as  truly  the  rightful  exercise  of 
constitutional  power  as  is  the  prevention  of  the  con- 
fiscation by  legislative  enactment  of  honestly  vested 
corporate  property.  The  existence  of  these  swollen 
values  is  the  heart  of  the  corporation  problem,  and  to 
their  reduction  all  the  energies  of  the  three  depart- 
ments of  government  in  the  States  and  in  the  United 
States  should  be  directed,  not  by  impatiently  straining 
the  limits  of  constitutional  power  but  by  working,  not 
spasmodically  but  continuously,  and  thus  making  effective 
the  regular  institutions  of  the  country.  Ours  is  a  gov- 
ernment not  of  men  but  of  laws ;  yet  we  depend  upon 
men  to  enforce  the  laws.  And  so,  unless  officials  per- 
form their  full  duty,  even  the  present  laws  are  useless. 
New  laws  are  alwajrs  demanded  when  there  is  a  default 
in  the  performance  of  public  duty.  Yet  in  a  free  cotin- 
try  the  existence  of  a  remedy  for  every  wrong  does  not 
depend  so  much  upon  statutory  expression  as  upon  the 
use  by  judges  of  their  full  power  to  do  justice  tinder 
broad  and  universally  adntiitted  principles  of  right  and 
wrong. 

Frank  Hendrick. 

New  York,  August  i,  1906. 
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THE  POWER  TO  REGULATE 
CORPORATIONS  AND  COMMERCE 


CHAPTER  I 

HISTORICAL  UrntODUCnON.^THS  UirWRITTEN 
CONSTITUTION 

§  I.  The  Powers  of  Political  Corporations. 
The  Municipality.  —  It  is  generally  believed  that 
the  direct  relation  between  each  individual,  nattiral  or 
corporate,  and  the  nation  is  dangeroiis  to  liberty. 
This  is  an  error  which  has  had  serioiis  results  for 
American  law,  and  is  based  upon  the  failure  to  see 
that  the  national  powers  are  exercised  for  the  protec- 
tion of  individual  rights  and  that  they  are  exercised 
without  sacrifice  of  any  of  the  political  rights  reserved 
to  the  people.  These  rights  are  comprehended  in  the 
term  "self-government.**  A  definition  of  them  must 
rest  upon  the  extent  of  this  power  inherent  in  the 
people  at  the  time  of  the  establishment  of  the  nation. 
They  have  now  what  they  had  then  unless  they 
granted  it  either  to  the  nation  or  to  some  other  gov- 
ernment. First  we  must  see  what  powers  were  inher- 
ent in  those  who  established  the  government  of  the 
United  States  and  what  was  the  purpose  of  its  estab- 
lishment. Once  the  nature  of  local  self-government 
is  determined,  there  can  be  decided  upon  that  basis 
whether  a  certain  function  belongs  to  the  city,  the 
State,  or  the  nation. 

I 


2  Historical  Introduction 

The  Constitution  of  the  United  States  was  adopted 
by  a  people  who  had  fought  to  gain  for  themselves  the 
liberties  and  institutions  of  the  Anglo-Saxon  race. 
Before  any  conclusive  discussion  can  be  had  of  the 
relation  of  the  people  to  the  government  in  the  United 
States,  an  accoimt  must  be  taken  of  the  extent  of 
powers  possessed,  granted,  and  reserved  by  the  people. 
For  this  purpose  an  examination  of  the  development 

jfof  popular  government  in  England  is  indispensable. 

fit  will  be  found  that  far  from  there  being  a  conflict 
between  a  strong  national  government,  with  power 
adequate  to  its  purposes,  and  popular  liberty,  that  the 
one  cannot  exist  without  the  other,  that  the  exercise 
of  original  political  power  by  the  people  depends  upon 
and  has  for  its  result  strong  national  life  and  a  com- 
prehensive body  of  national  law. 

§  2.  The  Political  Corporation  as  the  Consti- 
tuent Element  op  the  Nation.  —  It  is  not  difficult 
to  establish  that  the  life  of  the  Anglo-Saxon  race  has 
centered  about  the  rock  of  ages  of  the  local  conmitmity. 
The  comitatus  was  the  nation  of  the  earliest  times,  and 
it  was  that  day's  expression  of  the  local  Ufe.  It 
became  the  jury  and  the  countryside  in  England. 
The  Conqueror  used  it  for  the  purposes  of  the  privy 
purse  only  to  give  body  to  the  spirit  of  the  country- 
side in  the  tmderlord's  community.  The  underlord, 
in  turn,  developed  it  for  his  profit,  but  saw  the  instru- 
ment outgrow  his  hand,  and  then  the  king  adopted  it 
as  the  principle  of  the  nation,  to  find  little  by  little 
that  it  was  the  nation,  as  in  Rome  the  '*  cite,''  that 
gave  the  locarcommunities  of  the  earth  to  its  tinder- 
lords  only  to  receive  these  commtinities  as  themselves 
the  State.    The  origin  of  all  was  the  Germanic  comitatus. 
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It  was  formerly  thought  that  the  comitatus  was  the 
origin  of  feudalism.  It  is  now  established  that  it  was 
the  predecessor  of  the  local  self-governing  commimity, 
Brunner  is  the  only  scholar  of  authority  who  still 
derives  vassalage  directly  from  the  comitatus} 

**lt  was  considered,  among  the  Germans,  an  indication 
of  worth  and  strength,  for  a  princeps,  to  be  always  attended 
by  a  band  of  chosen  warriors;  in  time  of  peace  they 
commanded  respect,  in  time  of  war  they  were  a  safeguard 
to  their  leader.  Not  only  did  the  comitatus  give  him 
prestige  at  home,  among  his  own  tribe,  but  he  became 
famous  throughout  the  neighboring  states,  if  his  suite 
excelled  in  numbers  or  in  valor. "' 

§  3.  The  Municipal  Corporation  as  the  Nucleus 
OP  THE  Judicial  System.  —  The  Prankish  judiciary  of 
the  fifth  and  sixth  centuries  affords  a  connecting  link 
which  enables  us  to  trace  directly  from  the  comitatus 
to  the  system  of  expert  witnesses  or  notaries  so 
often  spoken  of  in  the  Anglo-Saxon  laws.  After  a  very 
thorough  examination  of  the  laws  and  formulae  of 
these  centuries,  Fustel  de  Coulanges  concludes  that  the 
Prankish  system  is  a  reproduction  of  the  old  Germanic 
comitatus,  excepting  only  that  the  count  of  the  Prank- 
ish system  was  appointed  by  the  king,  while  the 
princeps  of  Tacitus  was  elected  by  the  people.  He 
discredits  those  who  say,  with  Waitz  and  Thonis- 
sen,  that  the  comites  who  attended  the  princeps  in 
his  law-giving  represented  all  the  people;  he  denies 
also  that  they  had,  of  their  own  right,  any  part  in  the 
decision  of  cases.     He  shows  that  their  duty  was  to 

*  Deutsche  Rechtsgeschichte,  II,  pp.  258-974;  George  Burtoai 
Adams,  VII,  Am.  Hist.  Rev.  p.  35. 
'  Tacitus,  Germania,  chap.  13. 
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know  the  law,  to  add  weight  to  the  decisions,  and  to 
act  as  expert  witnesses  and  appraisers.  Neither  the 
princeps  of  the  comitaius  nor  the  count  of  the  Prank- 
ish court  was  ever  a  mere  presiding  officer,  subordinate 
to  the  people,  but  a  deputy  of  the  king  in  the  one  case 
and  the  elective  magistrate  of  the  people  in  the  other/ 
The  comiies  in  the  Germanic  period,  as  the  rachim- 
bourgs  or  boni  homines  of  the  Prankish  court,  were 
men  of  known  intelligence  and  integrity  who  were 
to  act  as  witnesses  of  a  transaction,  or  appraisers  in 
case  of  seizure  by  the  count,  in  order  that  they  might 
vouch  for  the  facts  at  some  future  time.  In  the 
Prankish  period,  their  duty  included  the  fixing  of  their 
signatures  to  legal  papers,  as  notaries  or  legal  wit- 
nesses. To  this  day  in  Spanish  countries  the  term 
hombre  bueno  is  tised  to  mean  either  ciudadano^  citizen, 
or  testigo,  witness.     It  is  equivalent  to  compurgator. 

This  not  only  illustrates  the  development  of  the 
juries,  on  the  Continent,  which  William  the  Conqueror 
was  to  bring  to  England  with  him ;  it  shows  us  as  exist- 
ing in  Germanic  times  a  system  which  was  exactly 
reproduced  in  England.  A  clause  of  the  laws  of  Edgar 
(959-975)  says: 

**To  every  burh  let  there  be  chosen  thirty-three  as 
witness.  And  let  every  man,  with  their  witness,  buy 
and  sell  every  of  the  chattels  that  he  may  buy  and  sell, 
either  in  a  burh  or  a  wapentake;  and  let  every  of  them, 
when  he  is  first  chosen  as  witness,  give  the  oath  that 
he  never  .  .  .  will  deny  any  of  those  things  to  which 
he  was  witness,  nor  declare  any  other  thing  than  that 
alone  which  he  saw  and  heard ;  and  of  such  sworn  men  let 
there  be  at  every  bargain  two  or  three  witnesses. "  " 

*  Fustel  de  Coulanges,  Recherches,  pp.  423-499. 

*  Stubbs,  Select  Charters,  72. 
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§  4.  The  English  Common  Law  as  the  Law  op 
THE  Local  Community.  —  It  was  in  Europe  that  the 
survivals  of  the  comitatus  first  took  shape,  but  it 
was  in  England  that  they  appeared  in  full  develop- 
ment and  had  the  most  impressive  and  lasting  result. 
It  is  the  fashion  to  say  that  these  results  were  aided 
by  feudalism  and  were  not  felt  in  England  until  the 
reign  of  the  Norman  Conqueror.  But  the  vital  prin- 
ciple of  the  ** municipality"  was  in  ftdl  power  in 
Germanic  origin,  and  was  not  such  that  it  would  die 
out  upon  migration  to  England.  Nor  wotdd  the  com- 
ing of  the  Conqueror  change  the  ground-plan  of 
Anglo-Saxon  life.  Conquest  does  not  begin  at  the 
bottom,  and  it  was  the  Conqueror's  plan  not  to  dis- 
turb the  customs  of  the  people  to  whom  he  wished  to 
appear  the  rightful  sovereign.  Indeed,  it  was  the 
principle  of  local  self-government  so  much  in  evidence 
in  the  laws  of  the  Anglo-Saxon  times  which  prevented 
feudalism  from  becoming  the  basis  of  society  and 
started  its  decline  at  the  moment  of  its  inception. 
It  is  the  style  to  credit  to  the  Conqueror  the  institu- 
tion of  justice  and  methods  known  in  the  Prankish 
laws  of  the  time.  As  a  matter  of  fact,  the  Conquer- 
or's method  was  shaped  to  his  necessities,  and  while 
attempting  to  satisfy  his  Norman  followers,  he  was 
constrained  to  serve  his  own  interests  and  those  of 
nationality  by  using  the  same  methods  to  whidh  the 
people  had  been  accustomed,  at  least  as  far  back  as 
the  days  of  the  Confessor.  As  king,  the  Conqueror 
was  not  in  favor  of  feudalism;  as  Conqueror,  he  had 
needed  to  regard  it  with  favor.  His  followers  had 
made  him  Conqueror,  but  he  knew,  and  manifested 
that  he  knew,  that  only  the  customs  of  the  Anglo- 
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Saxons  could  make  him  king  or  the  nation  a   king- 
dom. 

"Feudalism  was  a  system  of  legal  notions  and  practical 
usages  of  a  peculiar  sort,  growing  out  of  peculiar  and 
temporary  conditions  partly  economic  and  partly  political, 
superimposed  upon  an  older,  very  different  and  very 
firn:ily  fixed  governmental  system.  This  system  it 
nowhere  destroyed.  There  was  always,  even  where 
feudalism  most  completely  triumphed,  inconsistency  and 
conflict  from  the  existence  in  the  presence  of  each  other 
of  these  two  radically  different  and  inharmonious  sets  of 
ideas  and  institutions.  There  is  no  feudal  state,  for 
example,  regarded  as  a  feudal  state,  where  the  kingship  is 
not  illogical,  a  source  of  contradictions  in  institutions 
and  law,  and  of  irreconcilable  practical  difficulties  in 
their  operation.  The  feudal  system  logically  demanded  a 
supreme  suzerain  at  the  top  of  the  hierarchy.  But  the 
king  was  not  this  alone,  as,  looked  at  from  the  feudal 
side,  he  shotdd  have  been,  even  in  the  kingdom  of  Jeru- 
salem. Far  the  larger  part  of  his  office  which  always 
prevailed  was  derived  from  the  older  non-feudal  system. 
His  rights  and  prerogatives,  his  duties,  even,  conceived 
of  definitely  enough  as  to  existence  and  direction,  but 
very  vaguely  as  to  application  and  limitations,  constantly 
clashed  with  feudal  rights.  It  was  from  the  conflict  be- 
tween these  two  systems  that  modem  constitutions  arose.  "* 

"Before  the  Great  Survey  was  ordered,  the  king  had 
*mickle  thought'  and  very  deep  speech  with  his  Witan."' 
It  was  probably  his  intention  to  make  the  survey  of  the 
conquered  country  according  to  Anglo-Saxon  methods,  and 
in  his  endeavor  to  appear,  at  least,  to  preserve  the  old 
institutions,  much  of  the  old  system  may  have  been  copied 

*  Adams,  VII,  Am.  Hist.  Rev.  35 ;  Waitz,  Deutsche  Verfassungsge- 
schichte,  360. 

*  Freeman,  Norman  Conquest,  V,  386. 
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in  the  new  *  However  much  William  may  have  incidentally- 
preserved  of  Anglo-Saxon  fonns,  the  fact  still  remains  that 
he  was  acquainted  in  Normandy,  before  the  conquest,  with 
the  inquest,  that  it  was  used  in  Nonnandy  after  the  con- 
quest, and  that  conjointly  with  the  inquest  in  Normandy 
William  the  Conqueror  used  the  inquest  in  England. 

"The  first  great  inquest  with  which  we  are  familiar  was 
the  Domesday  Survey.  William  sent  his  justiciars,  Arch- 
bishop Lanfranc,  the  Count  of  Mortain,  and  the  Bishop  of 
Coutances,  to  summon  to  one*  place  the  moots  of  several 
shires  to  hear  a  plea  between  the  Abbot  of  Ely  and  divers 
other  persons.  Certain  of  the  English  who  knew  what 
lands  were  held  by  ,the  Church  of  Ely  on  the  day  of  the 
Confessor's  death  are  to  declare  their  knowledge  upon 
oath.  —  A  particular  question,  a  question  about  possession 
at  a  given  moment  of  time,  is  thus  singled  out  as  one  that 
should  be  decided  by  a  sworn  inquest  of  neighbors.  This 
is  the  earliest  case  known  to  us  in  which  there  is  any- 
thing that  may  be  called  a  trial  by  jury. "  "  From  evidence 
of  this  kind  taken  in  all  sections,  the  register  of  Domes- 
day was  compiled.* 

The  king  makes  use  of  the  inquest  in  his  own  litiga- 
tion, making  it  possible  to  assert  his  demands  under 
the  form  of  legality,  and  he  can  bestow  the  right  to 
make  use  of  it  upon  favored  churches.  In  the  twelfth 
century  the  Church  was  asserting  the  principle  that 
all  litigation  about  land  that  had  been  given  by  way 
of  alms  should  come  before  the  Church  courts.  It  was 
not  imtil  Henry  II  that  the  jurisdiction  of  the  Church 
courts  was  taken  by  the  king's  justiciars.  Under 
William  I  the  separation  of  jurisdictions  is  not  easy. 

■  Palgrave,  History  of  Bngland  and  Normandy,  III,  387,  494, 
626  ;  Rise  of  the  English  Commonwealth,  Pt.  I,  248. 
'  Pollock  and  Maitland,  History  of  English  Law,  I,  123. 
*  Ibid.,  I,  122,  Forsyth,  Trial  by  Jury,  99, 
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The  justiciars  were  a  part  of  the  Curia  Regis,  and  dis- 
pensed the  sort  of  justice  which  the  French  knew  as 
in  palatio.  The  work  was  distinct  from  that  of  the 
htmdred  and  shire  courts,  and  soon  became  so  bur- 
densome that  the  work  of  the  justiciars  was  distinct 
from  that  of  the  king's  court  proper,  the  central  court 
at  London,  and  the  Witenagemot.^ 

"The  jury  properly  so-called  does  not  seem  yet  to  have 
been  in  existence,  for  it  is  not  mentioned  in  the  various 
compilations  of  the  first  htmdred  years. " ' 

Yet  there  are  numerous  points  of  resemblance  in 
the  cases  cited  in  these  compilations  which  show  that 
they  were  paving  the  way  for  it.  As  in  the  case  cited 
above,  several  men  were  to  be  chosen  from  the  assem- 
bly who  knew  the  answer  to  the  specific  question,  the 
information  was  given  imder  oath,  and,  what  was 
peculiar  to  the  Norman  period,  it  was  representative 
of  the  county.  The  mode  adopted,  then,  in  Anglo- 
Norman  times  was  to  refer  the  question  to  the 
knowledge  of  the  comitaius  or  county,  to  be  repre- 
sented by  a  certain  nxunber  of  the  inhabitants.'  That 
there  was  no  consideration  of  anjrthing  more  than 
convenience  in  the  royal  administration  of  the  law  is 
shown  repeatedly.  The  interpretation  of  the  law  was 
left  to  the  justiciars;  all  that  was  imposed  upon  the 
jurors  was  to  answer  a  specific  fact  within  their  own 
knowledge.  The  justiciars  would  determine  in  the 
institution  of  the  inquest  what  that  question  was;  the 

'  Reeves,  History  of  English  Law.  88-91;  Pollock  and  Mait- 
land,  I,  122,  129;  Forsyth,  99. 

*  Forsyth,  98. 

•  See  Forsyth,  141-143- 
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very  proposing  of  the  question  constituted  a  charge 
to  the  jury;  the  answer  was  in  effect  a  verdict. 

§  5.  The  First  English  Statutes  merely 
declared  and  provided  procedure  for  the  com- 
MON Law. — The  most  important  act  of  Henry  II's 
reign  was  the  enactment  of  the  assizes,  the  basis  of 
the  most  important  English  laws.  The  word  ** assize" 
comes  from  the  old  French  ** assise*'  (Latin  assideo, 
assisa),  and  means  literally  a  sitting.  Thence  it  comes 
to  mean  the  issue  of  a  sitting,  that  is,  an  enactment. 
Thus  the  assizes  of  Henry  H  were  laws;  but  they 
were  a  special  kind  of  law  providing  a  mode  of  legal 
procedure.  The  name  came  very  soon,  from  the 
convenience  of  the  situation,  to  mean,  when  attached 
to  a  modifying  phrase,  a  certain  procedure,  and  the 
general  term  " assize'*  meant  the  sitting  of  the  court 
or  trial  by  jury. 

The  writs  of  assize  were  the  instruments  of  institu- 
ting a  procedure;  indeed,  they  have  now  become  by 
development  "the  groundwork  of  all  civil  justice."* 
Following  the  issue  of  this  writ,  the  tenant  (defendant) 
may  have  a  writ  of  prohibition  to  the  htmdred  court  or 
shire  cotirt  informing  them  that  jurisdiction  has  been 
assumed  by  the  king's  court.*  Then  the  plaintiff,  if  the 
defendant  refused  battle  might  have  his  auxiliary  writ, 
simimoning  four  knights  of  the  county  and  neighbor- 
hood to  choose  twelve  others  of  the  same  neighbor- 
hood qui  melius  veritatem  sciant,  ad  recognescendum 
super  sacramentum.^  These  auxiliary  writs  were  prob- 
ably known   in   Norman   times.      At  any  rate,   the 

*  Pollock  and  Maitland,  129. 

•  Thayer,  Preliminary  Treatise  of   the  Law  of   Evidence,    61; 
Forsyth,  126. 

■  Thayer,  ibid.,  quoting  Glanville. 
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final  writ,  the  writ  of  execution,  granted  judgment, 
in  the  time  of  William  Rtiftis,  and  indicates  that  the 
case  was  duly  decided  by  a  jury:  sicut  testimoniata  et 
jurata  fuit. 

It  is  very  plain  that  these  assizes  were  one-sided. 

**The  claimant  had  to  offer  battle;  the  possessor,  if  he 
pleased,  might  refuse  battle  and  put  himself  upon  the 
*  grand  assize.'  This  was  a  special  provision  decreed  by 
the  king,  'that  no  man  need  answer  for  his  free  tenement 
without  royal  writ';  he  decreed  also  that,  in  a  proprietary 
action  for  land  the  defending  party  might  have  the  action 
removed  into  the  king's  court  and  the  whole  question  of 
right  determined  by  an  inquest  of  his  neighbors. " " 

\  This  was  a  recognition  of  the  true  relation  between 
■local  and  national  jurisdiction.  The  defendant  was 
then  stimmoned  by  an  auxiliary  writ  to  hear  the 
election  of  the  twelve  jurors  made  by  the  four  knights 
stunmoned  by  the  sheriff,  at  the  direction  of  the  king. 
In  Anglo-Saxon  times,  disputes  concerning  land 
were  decided  by  the  voice  of  the  commimity  of  the 
coimty  or  hundred,  as  the  case  might  be,  where  the 
parties  lived.  As  England  developed,  this  could  not 
have  continued.  Under  the  Norman  kings  a  select 
number  was  chosen  from  the  whole,  representative  of 
the  best  opinion ;  xmder  Henry  the  Second,  a  perma- 
nent system  of  administering  justice  was  developed 
upon  the  old  basis  of  local  justice  and  established  as  a 
national  institution  by  its  centralization.  The  writs 
and  the  jurata  were  provided  in  technical  form  so  that 
all  might  be  acquainted  with  them.     The  jurata  was 

*  Thayer,  53. 

'  Pollock  and  Maitland,  I,  126 
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limited  to  knights,  to  be  sure,  but  its  very  existence 
made  its  extension  inevitable.  The  king  found  the 
inquest  in  William  the  First's  reign  a  convenient  means 
of  administering  the  fisc;  the  knights  and  the  clergy 
fotmd  it  convenient  to  assert  their  claims  in  this  way. 
Later,  imder  John,  the  barons  were  ready  to  make 
demands,  and  a  bill  of  rights  already  existed  in  the 
instrument  and  the  institutions  the  king  had  been 
using.  The  jiuy  helped  to  build  up  royalty,  also, 
against  the  barons;  in  this  struggle  the  people  were 
the  ultimate  gainers,  for  the  weak  were  made  to  feel 
through  centuries  that  they  were  protected  against 
the  strong.*  In  short,  the  extension  of  the  jury  imder 
Henry  II  was  the  basis  of  the  common  law  of  England,  j 
It  rescued  and  formulated  all  that  was  best  in  the  / 
Anglo-Saxon  privileges ;  it  was  the  f oimdation  for  the 
development  of  the  rules  of  evidence,  the  safeguard 
against  arbitrary  ruling,  and  the  agent  for  building 
out  the  machinery  of  jtistice  to  suit  the  complex  needs 
of  modem  times. 

§  6.   Local  Administration  op  National  Justice 
AND  Representative  National  Government  under 
Common  or  Unwritten  Constitutional  Law.  —  Trial  t 
by  jury  had  worked  out  the  representative  principle  , 
not   only   in   local   self-government   but   in   national' 
affairs.     **In  1295,  Parliament  had  assimied  the  form 
which  it  since  has  retained,  and  comprised  in  its  mem- 
bership not  only  lords  spiritual  and  temporal,  but 
knights  of  the  shire,  and  representatives  of  the  cities 
and  boroughs.'*'     From    1295    o^»    ^he    relation    of 

*  See  Palgrave,  History  of  the  English  Commonwealth,  Part  I, 
J 76,  277;  Freeman,  Norman  Conquest,  V,  chap.  24;  Porsjrth,  143. 
'  Gardiner  and  Mullinger,  Introduction  to  English  History,  80. 
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the  elected  knights  were  not  only  representative  of 
the  whole  shire  community,  but  that  they  were  chosen 
by  the  whole  body  of  freeholders  in  the  coimty  court. " 
This  seems  anomalous.  A  knight  is  elected  to  repre- 
sent freeholders  in  the  national  coimcil,  to  which, 
with  concessions  to  the  remnants  of  feudal  theory 
which  remained,  one  would  expect  him  to  belong  as  a 
member  of  a  special  class.  And  it  has  been  thought 
necessary  to  explain  why  the  knight  of  the  shire 
should  be  closely  allied  with  the  class  of  freeholders 
just  below  him.  The  explanation,  too,  overlooks  the 
natural  question  why  the  freeholders  did  not  repre- 
sent themselves.  There  had  once  been  a  distinction 
between  the  coimty  and  borough  members.  At  times, 
however,  the  duty  of  attendance  at  Parliament, 
especially  when  the  only  object  was  the  granting  of 
taxes,  became  very  burdensome  to  members  of  the 
knighthood.  **The  Shire  Courts  were  consequently 
compelled  to  return  men  of  lower  rank.  Thus,  in  1325, 
only  twenty-seven  men  were  of  knightly  status.*** 
But  the  interest  of  the  landowner  predominates  every 
now  and  then,  and  the  knight  finds  himself  drawn  to 
the  national  assembly.  He,  it  is,  who  would  natur- 
ally be  called  upon  to  attend,  and  often  to  the  exclusion 
of  the  burgesses.' 

"The  external  position  of  the  boroughs  was  weak. 
Their  desire  to  escape  the  burden  of  representation  left 
them  at  the  mercy  or  manipulation  of  the  sheriff.  The 
merchants,  moreover,  whose  wealth  consisted  of  wool, 
were,  probably,  in  the  main,  country  gentry  and  members 
of  the  Shire  Courts.     As  such  they  lost  touch  with  their 

1  Medley,  152. 

'  Stubbs,  Constitutional  History,  II,  560. 
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own  fellow-townsmen  and  were  not  tinwilling  for  the  sake 
of  their  own  private  gain  to  enter  into  their  own  separate 
dealings  with  the  king/'^  a  condition  similar  to  that  with 
which  the  principle  of  honest  local  self-government  has 
to  contend  to-day.  ''Another  reason  for  the  tendency 
toward  the  absorption  of  the  representation  of  the  borough 
in  that  of  the  shire  is  found  in  the  fact  that  the  character 
of  the  persons  elected,  as  well  as  the  qualifications  of  the 
electors,  were  both  determined  by  the  nature  of  the  only 
court  or  assembly  in  which  the  sheriff  could  constitutionally 
execute  the  writ  under  whose  mandate  representatives 
were  chosen.  The  sheriff  executed  the  writs,  and  could 
only  act  in  accordance  with  those  methods  of  procedtire 
with  which  the  shire  commtmity  had  been  immemorially 
familiar."* 

"  Thus  it  was  that  a  forttmate  and  early  assimilation 
of  interests  no  less  than  of  classes,  brought  about  a 
close  imion  between  two  classes,  intended  originally 
(not  by  nature,  but  by  feudal  notions)  to  represent 
different  interests,  namely,  those  connected  with  real 
and  personal  property  respectively,  or,  in  other  words, 
land  and  merchandise,  cities  and  cotmties.  "■  The 
burgesses  and  the  knights  of  the  shire  learned  that 
their  interests  were  common,  and  acted  together.  It 
was,  in  fact,  not  only  what  we  think  of  as  the  Commons 
that  won  the  liberties  of  England,  but  the  knights  of 
the  shire,  as  representative  of  these  local  divisions.* 

The  members  of  the  Commune  Concilium,  originally 
called   to  consent  to   taxation,  and   representing  the 

»  Medley,  153-154. 

•  Taylor,  I,  468. 

•  Medley,  151.  See,  for  the  effect  of  this  union,  Freeman, 
Growth  of  the  English  Constitution,  91. 

•  Stubbfi,  Constitutional  History,  II,  560. 


1 8  Historical  Introduction 

nation,  by  the  acquisition  of  the  functions  of  advisers 
were  gradually  transformed  into  a  House  of  Lords, 
representing  normally  a  noble  family.  The  dates  at 
which  certain  families  were  recognized  as  entitled  to 
representation  is  disputed.  The  stages  in  the  trans- 
formation are  indisputable.  The  summons  to  the 
men  who  became  the  Commons  were  always  writs  for 
an  election,  and  they  assumed  the  important  work  in 
behalf  of  the  nation  which  had  formerly  been  done  in 
behalf  of  the  greater  landowners  by  the  greater  barons. 
The  real  power  became  transferred  to  the  representa- 
tives of  the  towns  as  representatives  of  the  nation.^ 
§  8.  The  Evolution  op  the  National  Assembly 
UPON  the  Basis  op  Local  Representation.  —  We 
may  bring  the  work  of  a  Parliament  under  four  heads,' 
namely,  —  (i)  the  discussion  of  affairs  of  state,  more 
especially  foreign  affairs;  (2)  the  audience  of  petitions 
and  legislation;  (3)  taxation  or  supply;  (4)  judicial 
business,  the  determination  of  causes  civil  and  crim- 
inal. The  roll  of  the  Parliament  of  1305  shows  that 
all  these  classes  of  work  were  transacted.  It  was  done 
by  the  Parliament  as  a  whole,  but  we  find  moments 
when  the  Commons  withdraw  and  certain  business  is 
done  by  the  *'full  Parliament  in  the  presence  of  the 
King  himself,  the  Archbishop  of  Canterbury,  and 
many  Bishops,  Earls,  Barons,  and  others  of  the 
King's  Coxmcil."'  We  should  be  safe  in  concluding 
from  this  that  the  Lords  exercised  all  these  functions, 
but  that  the  King's  Council  also  exercised  the  same 

*  See  Argument,  Stubbs,  Constitutional  History,  428;  Freeman, 
Essays,  4th  series,  424;  Conclusion  of  Medley,  129. 

'  See  the  Division  made  by  Maitland,  Memorandiun  de  Parlia- 
mento,  XL VIII. 

•  Ibid.,  XLII. 
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functions.  In  this  particular  assembly,  the  King's 
Council,  the  Barons,  Prelates,  Earls,  and  the  Knights 
and  Biu^gesses  worked  together  for  just  three  weeks. 

**0n  the  2ist  of  March,  a  proclamation  was  made  telling 
the  Archbishops,  Bishops,  and  other  prelates,  Earls, 
Knights,  Citizens,  and  Burgesses  in  general  that  they 
might  go  home.  Those  Bishops,  Earls,  Barons,  Justices, 
and  others  who  were  members  of  the  Council  were  to 
remain  behind,  and  so  were  all  those  who  had  business  to 
transact.     But  the  Parliament  was  not  at  an  end. " 

Here  the  work  is  done  by  what  is  really  the  King's 
Council.  In  Edward  Fs  time,  the  men,  the  organiza- 
tions in  which  they  are  named  as  members,  and  their 
fimctions  are  as  yet  undefined.  Distinctions  might 
be  drawn  between  the  powers  of  the  Privy  Coimcil 
when  acting  alone,  when  acting  with  the  Common 
Cotmcil,  or  Great  Council,  which  was  to  become  the 
House  of  Lords;  between  the  Assembly  as  a  legisla- 
tive body  and  as  a  law  court.  Such  nice  distinctions 
are  valuable  for  purposes  of  analysis,  but  they  only 
have  a  real  significance  when,  as  in  the  latter  part  of 
the  reign  of  Edward  III,  or  even  earlier,  the  institu- 
tions of  the  coxmtry  assumed  a  settled  form. 

**  While    the    contemporaries    of    the    Conqueror    saw    | 
nothing  irregular  in  the  exercise  of  an  arbitrary  justice  by 
the  king  and  his  courtiers,  the  subjects  of  Edward  III, 
accustomed  as  they  were  to  the  regular  administration  of 
law,  beheld  in  the  Council  and  the  Law  Courts  the  con-  / 
trast  between  irresponsible  power  and  legal  authority."  * 

*'  In  attacking  the  former  they  dreamed'  that  they  were 
asserting  old  privileges,  while  they  were  in  reality  strug- 
gling for  new  rights."  * 

»  A.  V.  Dicey,  Privy  Council,  p.  8.  »  Ibid.,  19. 
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Finally  the  Great  Council  combined  with  the  Com- 
mons. Whereas  the  old  Commune  Concilium  had  been 
the  smaller  of  the  two  concentric  circles  of  which 
the  larger,  with  the  King  as  the  center,  included  the 
King's  Privy  Council,  the  Prelates,  Barons,  Earls, 
Knights,  and  Burgesses;  the  Commune  Concilium,  in 
the  fourteenth  century,  became  the  House  of  Lords, 
and,  combined  with  the  Commons,  formed  a  new 
national  convention  in  no  sense  coinciding  with  the 
Coimcil;  while  the  smaller  body  surroxmding  the  king 
ceased  to  be  the  King^s  Court,  and  tended  to  become  a 
separate  assembly  of  officials,  botmd  by  a  particular 
oath,  paid  a  regular  salary,  and  meeting  under  precise 
rules.*  Thus  arose  the  House  of  Lords.  We  have  to 
discuss  the  transfer  of  its  power  to  the  representatives 
of  the  mtmicipal  principle. 

§  9.  Deliberation.  —  The  forms  of  the  writs  of 
stimmons  furnish  a  hint  upon  this  subject.  The 
special  writs  addressed  to  the  magnates  usually  define 
their  ftmction  in  council  by  the  word  tractare.  In 
1298  the  form  is  tractatum  et  colloquium  habituri,  and 
from  1299  generally  tractaturi  vestrumqu^  consilium 
impensuri.  In  1295,  both  knights  of  the  shire  and 
representatives  of  the  towns  are  to  be  chosen  ad 
faciendum  quod  tunc  de  communi  consilio  ordindbitur. 
This  form  is  retained  until  Edward  II,  when  the  words 
ad  consentiendum  are  added.  Under  Edward  III 
faciendum  is  frequently  omitted,  and  in  the  reign  of 
Richard  II  the  function  of  the  Commons  is  reduced  to 
simple  consent.*  "Under  Edward  I,  the  general  de- 
liberative ftmctions  of  Parliament  scarcely  come  before 

*  See  Pike,  on  King  in  Council  in  his  Parliament,  20  ;  ibid.,  43  ff. 

•  Stubbs,  Constitutional  History  of  England,  II,  272,  275. 
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us  with  sufficient  distinctness  to  mark  progress.  It 
is  certain  that  tinder  Edward  III,  whenever  the  Peers 
were  assembled,  the  King's  Officers  sat  with  them; 
at  first,  perhaps,  with  the  right  of  voting,  but  later  as 
mere  advisers.  But  by  the  reign  of  Richard  II,  the 
Great  Cotincil  (though  still  frequently  convoked) 
had  surrendered  their  most  important  functions  to 
Parliament,  and  the  Council  itself  had  become  the 
same  body  which,  in  constitution  and  powers,  it  re- 
mained for  at  least  a  century.'**  "The  Commons 
were  not,  until  Edward  IV,  summoned  as  a  matter  of 
right."*  This  was  not  brought  about  arbitrarily,  but 
followed  as  naturally  from  the  summons  at  the  neces- 
sity of  the  sovereign  as  that  need  flowed  from  the 
nature  of  nationality  and  the  vital  principle  thereof. 
So  the  important  function  of  deliberation  in  the  noble 
branch  of  Parliament  became  the  constitutional  bond 
in  the  administration  of  the  realm,  and  was  trans- 
ferred to  that  branch  which  represented  the  object 
of  that  administration,  the  local  self-governing  com- 
munities. 

§  10.  The  Audience  of  Petitions  and  Legisla- 
tion. —  This  bond  was  the  hearing  of  petitions.  In 
the  early  part  of  the  fourteenth  century,  the  people 
pray  "our  Lord  the  King  in  his  Council."  They  do 
not  ask  for  anything  that  could  be  called  legislation. 
The  Parliament  of  1305,  which  had  ntmierous  peti- 
tions, shows  little  real  legislation,  and  the  responses 
that  are  given  are  not  '* private  acts"  of  Parliament.' 
The  King's  answer  may  be  ''iiat  justitia"  or  "we 

^  Dicey,  The  Privy  Council,  22. 

'  Ibid.,  24;  Gneist,  Constitutional  History,  420-421. 

'  Maitland.  Memorandum  de  Parliamento,  1305,  IV. 
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j  grant,"  but  in  any  case  it  is  as  a  royal  boon.*  They 
are,  moreover,  not  petitions  to  Parliament  but  to  the 
King  in  his  Cotincil,  and  they  are  not  such  subjects 
as  would  be  debated  in  a  large  assembly.  The  work 
of  the  Coimcil  and  of  Parliament  was  to  receive  the 
petitions  and  **to  transmit  them  to  the  proper  courts, 
places,  or  persons  where  they  were  proper  to  be  de- 
cided." The  operation  was  probably  that  of  reading 
and  referring.  **The  work  of  hearing  petitions  was 
long  and  laborious,  and  had  threatened  to  deprive 
the  King  and  his  chief  advisers  of  any  leisure  for  the 
great  affairs  of  state."'  In  the  fourteenth  century 
the  Lords  would  dare  insist  upon  the  right  to  follow 
the  course  of  a  petition,  and  demand  its  execution,  not 
as  a  boon,  but  as  a  right.     This  was  legislation,  an 

'. )  order  on  the  executive.  As  yet  there  was  no  con- 
currence of  the  Commons.* 

"During  the  reign  of  Richard  II,  the  commands  of  the 
king  on  the  petitions  submitted  to  him  were  acted  upon 
*with  the  advice  of  his  Council'  or  'by  advice  of  the  Trea- 
surer * ;  but  in  one  instance  the  words  *  the  King  has  granted ' 
occur  without  any  allusion  to  the  Council.  Petitions  were 
sometimes  addressed  to  the  Council  only,  and  they  answered 
them,  without  reference  to,  or  using  the  name  of,  the  king. 
On  other  occasions,  petitions  to  the  king  were  referred 
by  him  to  the  Cotmcil,  with  directions  to  examine  them  and 
to  do  what  law  and  reason  required.  '** 

'  See  French  Formula  in  Gneist,  History  of  the  English  Parlia- 
ment, 163. 

'  Sir  Matthew  Hale,  Jurisdiction  of  Lords;  Maitland,  op.  cit., 
-chap.  72. 

•  Gneist,  History  of  the  English  Parliament,  163. 

*  Sir  Nicholas  Harris  Nicholas,  Proceedings  of  the  Privy  Council, 
Vol.  I.  Rich.  II  to  Hen.  IV,  XXVI. 
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Thus  far  the  Lords  are  auditors.  But  petitions  to 
the  King,  for  the  objects  for  which  the  assent  or 
authority  of  Parliament  was  necessary,  were  answered 
by  "the  King  and  the  Lords  in  Parhament."  In  the 
closing  years  of  the  fourteenth  century  we  find  the 
Lords  in  Parliament  overshadowing  in  some  matters 
the  executive  right  of  the  King  in  Council.  Another 
side  of  this  is  to  be  f  oxmd  in  the  action  of  the  Commons. 
Since  the  time  of  Edward  I,  in  more  important  cases, 
ordinances  for  the  redress  of  grievances  had  been 
issued  constitutionally  by  the  King  in  Cotmcil  with 
the  assent  of  the  Prelates  and  Barons  in  the  Great 
Cotmcil.  Soon  a  formal  mention  of  the  consent  of 
the  Commons  was  made,  as  was  done  repeatedly  under 
Edward  IL 

The  turning-point  is  found  in  the  long  reign  of 
Edward  III,  beset  with  money  difficulties  which  com- 
pelled him  to  summon  full  Parliaments  no  less  than 
seventy  times.  The  writs  to  the  Knights  and  Bur- 
gesses at  this  time,  we  have  seen,  began  to  read  "ad 
consentiendum''  This  was  the  king's  order  to  the 
Commons.  Their  reply  began  to  be,  "We  won't 
consent  until  redress  is  given  for  our  grievances." 
The  principle  began  to  be  recognized  that  "redress 
precedes  supply."  ^  The  Commons  now  took  the  ini- 
tiative. In  the  preambles  to  legal  enactments,  the 
usual  style  now  draws  a  distinction  between  proposal  I 
and  concturence;  the  king  orders  on  the  proposal  of  ( 
the  Commonwealth  and  consent  of  the  Lords  and  I 
Prelates.  Very  soon,  also,  the  Lords  began  to  lose  their 
position  as  a  check  on  the  initiative  of  the  Commons, 
for,  in  s  Richard  II,    1382,  the  express  recognition 

^  Medley,  216;  Gneist,  History  of  the  English  Parliament,  168. 
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•  was  made  of  the  full  right  of  assent  by  the  Com- 
I  mons.  From  this  moment  we  have  real  legislation, 
and  its  extension  and  development  from  the  right  of 
petition  is  clear.  This  legislation,  moreover,  produced 
J  statutes,  as  distinct  from  the  ordinances  of  the  king. 
Even  as  early  as  1322,  the  attempts  of  the  barons 
tmder  Edward  II  to  issue  ordinances  had  resulted  in 
the  enunciation  of  the  principle  that  legislative  author- 
ity was  vested  **in  the  King,  with  the  assent  of  the 
Prelates,  Earls,  Barons,  and  Commons,  assembled  in 
Parliament.*'  In  14  Edward  III,  1341,  a  number  of 
Prelates,  Barons,  and  Coxmcillors,  besides  twelve 
Knights  and  six  Burgesses,  were  already  nominated  to 
prepare  and  reduce  to  proper  form  such  petitions  and 
decisions  as  might  appear  suitable  for  future  ordi- 
nances. But  in  51  Edward  III,  the  final  stroke  was 
made  when  a  petition  was  recognized  containing  the 
fimdamental  principle  that  statutes  made  in  Parlia- 
ment can  be  annulled  only  with  the  consent  of  Parlia- 
ment. Again,  under  Richard  II,  a  representation  is 
made  by  the  Commons  (1390)  that  after  the  closing 
of  the  Parliament,  neither  the  Chancellor,  nor  the 
King's  Council,  can  issue  any  ordinance  contrary  to 
the  common  law  of  the  land,  or  in  opposition  to 
statutes  issued  or  to  be  issued  in  Parliament. 

§  II.  Taxation.  — All  that  can  be  said  about  taxa- 
tion has  already  been  suggested.  In  the  Parliament 
Roll  of  1305  nothing  is  said  about  the  laying  of  taxes 
in  that  year.  Yet  petitions  were  received  from  "the 
Bishops,  Abbots,  Earls,  Barons,  and  others  of  the 
realm,"  praying  that  whereas  military  service  had 
been  rendered,  they  might  take  scutage  from  their 
tenants:  others,   complaining  that,   although   service 
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had  been  done,  scutage  was  being  collected  for  all 
their  fees;  still  others,  praying  that,  since  the  king 
had  tallaged  his  demesne  lands,  they  might  be  per- 
mitted to  tallage  those  parts  of  the  ancient  demesne 
which  were  in  their  hands.  The  answer  was  ''pit  ut 
petitur*';  yet  the  petition  was  the  only  way  by  which 
they  could  get  their  rights/ 

This  shows  us  the  attempts  of  the  Lords  to  recoup  1 
themselves  for  taxes   paid   to  the  king    or  services 
rendered.     The  complete  history  of  the  other  side,  the  1 
attempts  of  the  king  to  raise  money,  would  lead  far. 
The  gist  is  that  each  class  tried  to  evade  burdens  as  . 
much  as  possible,  and  when  the  payment  was  inevi- 
table, to  get  as  much  in  return  from  the  king  as  pos-  . 
sible  in  the  way  of  reform.*    Taxation  soon  began  to 
assume   the   form   of   a   bargain   between   organized  • 
interests  and  the  king.      The  knights  of    the    shire 
and  the  merchants  represented  the  landed  interest  and 
the  towns;  the  Lords  represented  the  greater  interests 
of  the  tenants  in  chief.     We  find  on  the  one  hand  all 
classes  setting  off  redress  of  grievances  against  supply 
of  money."    Yet  we  soon  find  a  conflict  of  interests  at 
one  time,  and  at  another  the  combination  of  all  to 
protect  themselves  against  the  connivance  of  the  king 
with  any  one  class.     Thus,  in  1362,  the  Commons  ob- 
tained a  statute  to  the  effect  that  neither  merchants 
nor  any  other  body  should  henceforth  set  any  subsidy 
or  charge  upon  wool  without  consent  of  Parliament.* 
What  interests  us,  then,  is  to  see  how  the  different 

^  Maitland,  Memorandum  de  Parliamento,  IV. 

'  Stubbs,  Constitutional  History,  ed.  1884,  Vol.  Ill,  p.  475- 

■  See  Stubbs,  Constitutional  History,  ed.  1875,  Vol.  II,  5^8-531. 

*  Medley,  211. 
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classes  grouped  themselves  in  the  common  and  con- 
flicting efforts  to  regulate  taxation. 

In  the  early  fourteenth  centiuy,  it  was  the  custom 
for  the  several  tax-paying  groups  to  signify  their 
assent  separately,  the  Barons  representing  their 
manors  and  the  towns  imder  their  protection;  the 
Clergy  for  their  possessions;  the  Knights  for  them- 
selves and  their  freemen;  and  the  towns  for  their 
communitates.  But  when  the  estates  grew  stronger, 
and,  as  under  Edward  II,  they  could  insist  upon 
grants  being  used  for  certain  purposes  and  on  certain 
occasions,  all  the  groups  would  act  together. 

"The  process  of  granting  supplies  thereby  assumed 
a  form  similar  to  that  of  the  exercise  of  the  legislative 
ftmction.  *'  *  The  imposing  of  taxes  began  to  change  from 
a  *free  gift*  to  a  'contractual  surrender,'  In  1378,  the 
new  relation  was  so  far  settled,  that  a  Magnum  Concilium 
of  Prelates  and  Barons  pronounced  itself  absolutely 
incompetent  to  give  any  assent  to  taxes  without  the 
commoners."' 

"After  a  date  at  which  the  two  houses  began  to  make 
their  grants  on  one  plan,  ceasing  to  vote  their  money 
independently,  the  money  grant  took  a  more  definite  form. 
From  the  end  of  Richard  IPs  reign  all  grants  were  made 
by  the  Commons  with  the  advice  and  consent  of  the 
Lords  in  documentary  form  which  may  be  termed  an  Act 
of  Parliament. "  ■ 

Although  full  evidence  is  wanting,  we  may  assume 
that  before  the  end  of  the  fourteenth  century,  the 
procedure  upon  the  imposition  of  taxes  was,  in  its 

*  Gneist,  Histoxy  of  the  English  Parliament,  161. 

»  Ibid. 

■  Stubbs,  Constitutional  History,  ed.  1884,  III,  475. 
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broad  outlines,  similar  to  the  procedixre  on  money- 
bills  at  the  present  day. 

§  12.  Judicial  Functions. — The  same  transfer  is 
seen  of  judicial  fimctions.  These  are  three.  The 
House  of  Lords  is  the  supreme  court  of  appeal  from 
the  courts  of  common  law  and  from  the  equity 
coiuts.  As  such,  it  is  the  successor  to  the  functions 
of  the  King's  Council.  In  cases  of  impeachment,  the 
Commons  act  as  accusers,  the  Lords  as  judges.  They 
have  original  jurisdiction  in  trying  a  member  of  the 
House  for  treason  or  felony.*  That  nothing  concern- 
ing the  whole  nation  was  allowed  to  be  decided  by  any 
but  the  representative  branch  or  the  law  courts  is 
plain.  Ever  since  the  invention  of  the  system  of 
writs  of  Henry  H,  judicature  had  foimd  its  way  into 
the  King's  courts.  Of  these  there  were  two,  the 
court  de  banco  and  the  court  coram  rege,  which,  as  the 
term  suggests, was  always  near  the  person  of  the  King. 
At  times  the  Justices  of  the  King's  Bench  (as  we  may 
call  this  coiut),  who  were  also  members  of  the  Council, 
could  and  did  summon  Prelates  and  Barons,  and  a 
case  is  thus  heard  at  a  full  meeting,  a  parliament  of 
the  Council.  Thus  a  plea  may  be  adjourned  from  a 
parliament  to  the  King's  Bench  or  from  the  King's 
Bench  to  the  Parliament  without  a  breach  of  conti- 
nuity. This  highest  tribunal,  however,  is  not  yet  a 
general  assembly  of  the  Prelates  and  Barons,  but  the 
King's  Council.*  Later,  when  the  Common  Coimcil 
had  acquired  a  voice  in  the  regtdation  of  every  depart- 
ment of  government,  the  magnates  began  to  have 
a  corporate  existence  with  more  or  less  definite  rights, 

'  Feilden,  A  Short  History  of  England,  109,  no,  118,  139. 
•  Memorandum  de  ParHamento,  1305,  LXXVI .  LXXXVIII. 
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before  the  Commons  came  to  share  with  them.^  The 
Council  Roll  became  the  Roll  of  Parliament,  and 
those  members  of  the  Council  who  were  not  Peers  sat 
in  the  House  of  Lords  **as  mere  assistants'*  without 
the  right  to  vote.  Thus  the  House  of  Lords  and  not 
the  King's  Council  came  to  be  the  highest  court  of 
justice.  Hence  matters  belonging  to  civil  and  crim- 
inal jurisdiction  being  on  first  or  subsequent  appeal 
brought  before  Parliament,  the  House  of  Lords  be- 
came the  superior  court  of  appeals.*  As  such,  the 
Great  Cotincil  cotild  try  appeals  in  respect  to  wrong 
decisions  in  the  courts  of  common  law.  The  author- 
ity for  the  revision  of  judgments  in  the  lower  courts 
would  consist  in  a  rescript  from  the  King  remanding 
the  case  to  Parliament  for  ultimate  decision.'  The 
House  of  Lords  never  shared  its  power  as  a  court  of 
justice  with  the  House  of  Commons,  but  has  retained 
it  to  this  day  as  it  was  vested  in  the  House  by  the  de- 
claration of  1399.  But  the  substantial  result  is  the 
same.  When  the  Lords  act  as  a  court  of  impeach- 
ment, the  Commons  act  as  an  indictment  jury.  This 
is  an  assertion  of  the  responsibility  of  ministers  to  the 
Lower  House.  As  high  fimctionaries  wotild  often 
be  Peers,  the  Commons  could  not  sit  as  their  judges.* 
Although  the  Commons,  throughout  the  reigns  of 
Edward  IH  and  Richard  II,  shrank  from  the  responsi- 
bility of  judicial  authority,  yet  their  attitude  as  peti- 
tioners for  reform  of  ministerial  abuses  "  determined  the 
part  which  they  were  to  play  in  an  impeachment 

*  Medley,  125. 

'  Maitland,  Memorandum  de  Parliamento,  LXXVIII-LXXXIV. 
'  Gneist,  History  of  the  English  Parliament,  137-138;  Medley 
125;  Feilden,  109-139. 

*  Gneist,  139. 
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before  the  natiiral  judges/'*  "Instances*  of  this 
were  in  the  impeachment  of  two  Lords,  Latimer  and 
Nevil,  by  the  *Good  Parliament,'  in  1376;  and  that 
of  the  Chancellor,  Michael  de  la  Pole,  Earl  of  Sxiffolk, 
in  1386.  This  is  the  only  case  in  which  the  Lords 
maintained  the  right  to  sit  as  a  court  of  first  in- 
stance." • 

Their  attempt  to  find  law  in  important  cases  where 
the  Common  Law  Courts  failed  either  wholly  or  par- 
tially to  give  redress,  was  successfully  resisted  by  the 
Court  of  Chancery.  And  at  the  present  day,  it  is 
not  the  House  of  Lords  which  is  the  High  Court  of 
Appeal,  but  the  Law  Lords  most  often  specially  re- 
cruited from  the  Commons  or  the  Commoners.  This 
is  by  what  Dicey  calls  conventional  maxims,  and  is 
of  the  same  binding  force  as  the  rules:  "the  King 
must  assent  to  any  bill  passed  by  the  two  Houses  of 
Parliament;  the  House  of  Lords  does  not  originate 
any  money  bill;  ministers  resign  from  office  when 
they  .have  ceased  to  command  the  confidence  of  the 
House  of  Commons;  a  bill  must  be  read  a  certain 
number  of  times  before  passing  through  the  House 
of  Commons";  and  is  expressed  by  its  own  maxim, 
"when  the  House  of  Lords  acts  as  a  Court  of  Appeal, 
no  peer  who  is  not  a  Law  Lord  takes  part  in  the  deci- 
sions of  the  Hotise."  * 

§  13.  The  Towns  and  the  Commons.  —  The  sepa- 
ration of  the  Lords  and  Conmions  took  place  as  soon 
as  the  Lower  House  demonstrated  sufficient  interest 
and  power  to  stand  alone.    The  date  is  tisually  given 

*  Medley,  233. 
'  Ibid.,  271. 

*  Ibid.,  142. 

*  Dicey,  The  Law  of  the  Constitution,  26. 
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^  I333-'  The  effect  of  the  increasing  interest  of  the 
Commons  was  the  increasing  frequency  of  Parliament. 
In  early  times  the  king  had  often  omitted  to  simunon 
Parliament;  yet  throughout  the  last  half  of  the  four- 
teenth century  the  Conmions  are  continually  petition- 
ing for  more  frequent  Parliaments,  and  several  statutes 
were  passed  that  they  should  be  held  annually  or 
oftener  for  the  redress  of  grievances.*  This  bore  some- 
what heavily  upon  the  towns,  when,  as  perhaps  often 
happened,  they  were  obliged  to  contribute  to  the  four 
shillings  or  two  shillings  a  day  paid  to  the  county 
knights  and  the  town  delegates  respectively.  The  Lords 
seem  to  have  had  an  allowance  for  expense,  but  they 
were  expected  to  serve  without  pay.  This  is  one  of 
the  many  indications  that  the  distinction  between  the 
two  Houses  was  widening.  We  can  see  the  change 
that  was  creating,  out  of  a  **  talking"  or  ** colloquy," 
following  the  king  from  place  to  place,  a  high  na- 
tional assembly  for  the  administration  of  the  affairs 
of  the  nation.'  This  change  was  brought  about 
through  the  gradual  success  of  the  representative  prin- 
ciple of  the  Commons;  this  principle  was  based  upon 
the  existence  of  free  groups  of  subjects  enjo)Hjig  the 
liberties  which  the  nature  of  their  association  with  one 
;  another  and  a  certain  locality  demanded.  They  be- 
'  came  the  repositories  of  the  national  liberties,  and  by 
a  constant  struggle  became  the  holders  of  national 
power.  These  centres,  developed  from  the  race  prin- 
ciple of  the  pagus,  were  the  elements  of  that  national 
strength  which  statesmen  delight  to  indicate  by  saying 
that  **  the  Crown  of  England  is  the  House  of  Commons." 

*  Peilden,  87.  »  Ibid..  88-89. 

•  Gneist,  History  of  the  English  Parliament,  179. 
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This  power  did  not  come  from  any  external  recog- 
nition of  the  rights  of  local  centers,  but  from  the  free- 
dom which  was  natiiral  to  them  and  the  inherent 
strength  which  they  enjoyed.  It  is  easier  to  tmder- 
stand  this  strength  if  we  examine  the  internal  develop- 
ment of  the  hardy  growth  which  the  conquest  of  a 
nation  and  the  mingling  of  races  could  not  kill.  We 
shall  see  more  clearly  how  and  why  it  was  the  towns 
which  preserved  the  law  and  liberties  of  the  nation, 
not  selfishly  but  for  the  behoof  of  all. 

§  14.  The  Towns  and  the  Charters  op  Liber- 
ties.— The  whole  question  of  the  self-government  of  \ 
towns  in  its  relation  to  the  development  of  nationality 
and  the  preservation  and  nationalization  of  the  law, 
was  stated  in  few  words  in  Magna  Charta.  This 
doctmient  and  the  other  Charters  of  English  liberties 
either  concern  us  as  citizens  of  the  United  States  or  do 
not.  If  they  do,  it  is  important  to  establish  in  what 
way,  for  there  never  was  a  stronger  exposition  of  the 
inalienable  rights  of  freemen,  and  its  very  existence 
for  the  mother  country  of  the  United  States  commands 
attention  to  the  question  whether  the  rights  therein 
asserted  are  the  birthright  of  Americans  as  well  as  of 
Englishmen.  As,  moreover,  our  history  lends  color 
to  the  pretensions  that  the  rights  set  forth  in  Magna 
Charta  are  for  us  as  citizens  of  the  United  States,  the 
settlement  of  the  question  authoritatively  is  of  the 
highest  importance,  and,  if  in  favor  of  the  existence 
of  these  rights,  the  analysis  and  content  of  these  rights 
and  the  sanction  which  they  receive  in  this  country 
are  matters  which  should  not  remain  indefinite  any 
more  than  the  foundation  of  the  nation.  If,  as  is 
often   said,   the    Charters  of    English    liberties  were 
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preserved  in  the  Constitution  of  the  United  States, 
then,  no  understanding  can  be  had  of  that  instrument 
without  a  reference  to  the  Charters.  Here,  we  are  only 
concerned  with  those  parts  of  the  Charters  (and  we 
may  take  the  Great  Charter  as  the  best  known)  which 
provide  for  the  right  of  local  self-government,  the  law 
of  the  nation,  and  the  nationalization  of  the  law. 

"i2.  We  have  granted*  and  given  to  all  the  freemen 
of  our  realm,  for  us  and  our  heirs,  forever,  these  liberties 
underwritten,  to  have  and  to  hold,  to  them  and  their 
heirs,  to  us  and  our  heirs  forever. 

"13.  And  the  City  of  London  shall  have  all  its  ancient 
liberties  and  free  customs,  as  well  by  land  as  by  water: 
furthermore,  we  will  and  grant  that  all  other  cities  and 
boroughs,  and  towns  and  ports,  shall  have  all  their  liberties 
and  free  customs. " 

In  these  words  were  granted  to  all  freemen  and  to 
all  cities  their  rights  and  liberties.  It  would  seem 
either  that  all  freemen  were  in  the -towns,  or  that 
the  grant  was  not  limited  either  to  the  towns  or  to 
the  freemen,  but  extended  to  all  freemen  and  to  all 
who  should  gain  these  rights  from  the  towns.  A  few 
quotations  will  make  clear  the  real  situation. 

"The  Bishop  of  Coutances  held,  by  the  Conqueror's 
gift,  two  himdred  and  eighty  villas.  By  the  writs  which 
ordered  the  Domesday  Inquest,  the  priest,  the  reeve,  and 
six  villani  of  every  villa  are  to  swear  how  the  mansio  is 
held,  who  held  it  tmder  the  Confessor,  who  holds  it  now, 
how  many  ploughs  there  are  in  the  demesne,  how  many 
the  men  have  —  and  so  forth.  The  local  names  which  are 
used  seem  to  be,  with  few  exceptions,  the  names  of  places 

*  Magna  Charta,  Old  South  Leaflet,  Fiske,  Civil  Government 
Appendix;  Reeves,  History  of  English  Law.  Vol.  H,  18. 
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which  were  accounted  villae;  they  are  names  of  villages, 
and  they  can  generally  be  found  upon  the  modem  map. 
Very  commonly  it  is  true  that  a  single  lord  holds  the 
whole  place  which  bears  one  of  these  names.  In  later 
documents  we  find  the  same  assumption  which  in  French 
we  might  express  thus,  'Nulle  ville  sans  seigneur/  In 
the  Leges  Henrici  Primi  (C  7,  S  7),  the  priest,  reeve,  and 
four  of  the  best  men  of  the  vill  may  appear  as  representa- 
tives of  the  lord.  The  documents  may  be  seen  in  Stubbs's 
Select  Charters.  Even  the  statute  book  of  the  fourteenth 
century  seems  sometimes  to  assume  that  each  vill  will 
have  its  lord:  Statute  28  Edward  III,  C.  11.  'Et  Enquestes 
soient  auxint  prises  en  villes  par  celui  que  est  sovereign 
de  la  ville.'  And  Statute  23  Edward  III  (of  Labourers), 
C.  4:  V/  5*  domini  villarum  vel  maneriorumJ*  The  body 
of  persons  who  attend  the  court,  represent  the  township, 
are  the  township,  and  so  we  read  how  the  villata  gives 
evidence,  gives  judgments,  makes  presentments,  makes 
by-laws.  Bodleian  Suffolk  Court  Rolls,  No.  3:  *  Villata 
dicit  quod  P.  S.  et  E.  C,  fodierunt  communam  de  H  .  ,  , 
et  quia  consuetudo  villae  non  est  talis,  consideratum  est 
qi4od  P.  et  E.  distringantur. '  Duchy  of  Lancaster  Court 
Rolls,  Bundle  2,  No.  750:  *  Consideratum  est  per  totam 
villatam.'  Select  pleas  in  Manorial  Courts,  I,  II:  'villata 
praesentat.''^ 

Thus  the  villata  became  the  jurata,  and  the  jurata 
the  town-moot. 

This  transformation  was  expressed  in  6  Coke's 
Reports,  64:  **for  a  man  by  his  own  act  cannot  create 
a  manor  at  this  day;*'  Sir  Moyle  Finch's  case,'  4 
Jacobi  I,  '*  In  laying  down  the  rule  that  not  even  the 
King  could  create  a  new  manor,  lawyers,  being  tinable 

'  Pollock  and  Maitland,  History  of  English  Law,  Bk.  II,  chap, 
iii,  §  7,  Vol.  I,  p.  594. 
'  6  Co.  Rep.  64. 
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in  this  case  to  rely  on  the  statute,  invented  the  whole- 
some, if  unhistorical,  principle,  that  a  manor  can  only- 
come  to  perfection  by  continuance  of  time.  No 
doubt  the  Statute  Quia  Emptores  had  the  effect  of 
preventing  the  creation  (otherwise  than  by  act  of  law) 
of  new  manors."* 

Yet  the  process  by  which  the  town  outgrew  the  lord, 
was  in  the  same  direction  and  by  the  same  force  that 
brought  about  the  Statute  Quia  Emptores ;  and  this 
was  the  statute  that  gave  the  worst  shock  to  feudalism 
of  the  Middle  Ages. 

"As  regards  the  original  constitution  of  feuds,  little 
need  be  said:  it  was  an  old  story  long  before  the  Battle 
of  Hastings.  Very  generally  the  continental  vassal 
could  not  constitute  a  new  vassal  for  himself  without  the 
lord's  consent;  but  commonly  he  had  some  power  of 
subinfeudation.*  For  the  period  between  io66  and  121 7, 
we  have  hundreds  upon  hundreds  of  English  charters, 
and  at  first  sight,  they  seem  to  go  the  full  length  of  proving 
that  from  the  Conquest  onward,  no  tenant  could  alienate 
his  land  without  his  lord's  consent.  The  Statute  of  1290, 
the  Statute  Quia  Emptores  Terrarum,  declared  that  every 
free  man  might  sell  his  tenement  or  any  part  of  it,  but  so 
that  the  feoflfee  should  hold  of  the  same  lord  and  by  the 
same  services,  of  whom  and  by  which  the  feoffor  held. 
The  great  lords  had  to  concede  to  their  tenants  a  full 
liberty  of  alienation  by  way  of  substitution  —  substitu- 
tion even  of  many  tenants  for  one  tenant  —  and  thus 
incur  the  danger  of  losing  their  services  by  the  process  of 
apportionment.  Nothing  was  said  about  the  king's 
rights,  and  no  one  seems  to  have  imagined  that  the  tenants 
in  chief  of  the  Crown  were  set  free  to  alienate  without 

*  Pollock  and  Maitland,  Vol.  I,  p.  597,  note. 
'  Waitz,  Verfassungsgeschichte,  67-69. 


The  Unwritten  Constitution  35 

royal  license:  —  on  the  contrary,  it  is  jiist  at  the  very 
moment  when  all  other  tenants  are  gaining  perfect  free- 
dom, that  the  king's  claim  to  restrain  any  and  every 
alienation  by  his  tenants  in  chief  attains  its  full  amplitude 
in  the  pages  of  Britton  and  Fleta.  '*  * 

Thtis,  by  the  same  act,  were  asserted  the  power  of 
persons  as  holders  of  land  (at  a  time  when  land  meant 
the  dwelling  and  the  land  to  maintain  it),  and  the 
right  of  the  king  to  destroy  feudal  control  by  individ- 
tials  over  these  holders  of  land.  This  was  not  a  break- 
ing up  of  the  adscripiio  glebae,  but  an  assertion  of  the 
true  relation  of  the  tenant  to  his  holding  and  to  the 
nation.  The  next  and  the  natural  step  was  the  asser- 
tion and  recognition  of  the  township  as  such. 

We  have  seen  that  the  Conqueror  was  obliged  at 
the  outset  to  make  use  of  the  neighborhood  principle. 
The  advantage  of  this  recognition  was  seized  upon  and 
made  part  of  a  process  culminating  in  local  self-govern- 
ment and  national  consolidation. 

'*At  recurring  intervals,  the  justices  in  e3rre  came  into 
the  county;  each  vill  was  to  be  represented  by  its  reeve 
and  four  men,  while  each  city,  or  borough,  was  to  be 
represented  by  twelve  men.  At  least  from  the  early 
years  of  the  thirteenth  century  onwards,  the  distinction 
between  the  mere  villa  and  the  burgus  was  a  familiar,  if  not 
a  very  precise,  outline  of  public  law.  Certain  vills  are 
more  than  vills;  they  are  boroughs  (burgi).  Certain 
boroughs  are  more  than  boroughs ;  they  are  cities  (civitates) . 
The  latter  of  these  two  distinctions  has  little  or  no  meaning 
in  law.  A  usage  that  seems  to  have  its  roots  in  the  remote 
history  of  Gaul,  will  give  the  name  of  *  city '  to  none  but 
a  cathedral  town.*    This  usage  is,  in  general,  well  observed.. 

*  Pollock  and  Maitland,  Book  II,  chap,  i,  §  9,  Vol.  I,  p.  321- 
'  B.  A.  Freeman,  MacMillan's  Magazine,  1889,  ao. 
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In  Domesday  Book,  the  name  'city'  is  given  rather  to 
coimty  towns  than  cathedral  towns.  At  any  rate,  the 
civitas  was  also  a  burgus,  the  cives  might  be  called  bur^ 
genses,  and  the  communitas  civium  or  communitas  burgen-- 
slum  was  a  villata,  and  the  communitates,  villae.  *'  * 

The  distinction  between  a  town  and  a  city  is  not 
well  defined  in  the  United  States.  In  New  Hamp- 
shire all  the  cities  are  called,  by  law,  towns.  In 
Massachusetts,  there  is  a  confused  idea  which  we 
may  suppose  to  be  a  measure  of  the  intensity  of  com- 
mtinal  interest,  for  what  was  a  town  last  year  may, 
by  taking  a  charter,  become  a  city.  The  basis  of  the 
idea  seems  to  be  the  acceptance  of  right  and  liability 
of  legal  process,  but  the  distinction  has  very  little 
value  in  the  questions  of  corporate  existence  or  the 
right  of  self-government.  The  corporate  idea  was 
beginning  to  be  recognized  very  early  in  England. 

"The  boroughs  held  very  little  land  outright.  The 
Statute  of  Mortmain  of  1297  forbade  men  of  religion  to 
hold  land.  Not  until  Richard  II  does  a  statute  forbid 
boroughs  to  acquire  land  and  proclaim  the  discovery  that 
'these  bodies  are  as  perpetual  as  men  of  religion.*  They 
owned  no  great  value  in  chattels.  They  acquired  the 
right  to  elect  certain  officers,  bailiffs,  or  mayors,  and 
coroners.  They  had,  too,  powers  of  self-government.  In 
London,  in  11 89,  an  assize  was  issued  regulating  building, 
and  prices  were  attempted  to  be  regulated.  But  the 
king  and  the  common  law  prevented  the  making  of  laws 
in  the  guise  of  ordinances.  No  interference  was  made 
with  the  enforcement  of  their  by-laws.  There  were  also 
powers  of  levying  taxation  and  of  levying  tolls.  There 
was,  too,  a  right  to  form  an  association  to  employ  the 

*  Pollock  and  Maitland,  I,  625,  quoting  Madox,  Firma  Burgi, 
p.  xa8,  and  chap.  vi. 
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mercantite  immiinities  conferred,  and  every  biirgess  enjoys 
them  through  membership  in  the  association  or  gild 
merchant.  The  gild  had  a  court  of  justice.  But  none  of 
these  is  the  test  of  the  borough. "  * 

When  boroughs  were  simimoned  to  send  burgesses  to 
Parliament,  some  balked  at  the  expense.  Under  the 
first  two  Edwards,  one  htmdred  and  sixty-six  boroughs 
were  summoned.  Before  the  end  of  the  fourteenth  cen- 
tury the  number  of  towns  siunmoned  once  or  more 
often  had  fallen  to  one  hundred. 

''This  has  been  taken  as  the  basis  of  a  definition,  the 
effect  being  put  in  place  of  the  cause:  'A  burgh  is  an 
ancient  towne,  holden  of  the  King  or  any  other  lord;  which 
sendeth  burgesses  to  the  Parliament  .  .  .  and  it  is  called 
a  burgh  because  it  sendeth  members  to  Parliament. ' "  * 

"But  the  borough  in  the  thirteenth  century  cannot  be 
defined.  The  sheriff  of  that  day  would  say  that  the 
boroughs  had  franchises  (Itbertates) ,  some  more,  some 
fewer,  and  he  would,  in  the  end,  refuse  to  consecrate  any 
particular  'libertas'  or  any  combination  of  'libertates'  as 
at  once  the  necessary  and  sufficient  essence  of  a  borough. 
The  more  important  of  the  legal  elements  which  made  a 
borough  something  more  than  a  mere  rural  township  may 
be  mentioned.  There  were  jurisdictional  privileges,  de- 
rived from  the  nature  of  the  borough,  for  the  court  already 
existed.'    Valuable  though  these  courts  may  have  been 

*  Pollock  and  Maitland,  op.  cit.  Vol.  I,  653. 

'  Coke,  Lit.  108  b.;  Stubbs,  Constitutional  History,  III,  448-450; 
Riess,  Geschichte  des  Wahlrechts;  Pollock  and  Maitland,  op.  cit., 
I.  654. 

•  Among  the  franchises  possessed  by  municipal  corporations  at 
common  law  was  that  of  holding  courts  for  the  judicial  determina- 
tion of  matters  of  limited  and  local  importance.  Rex  v.  Mayor, 
etc.,  of  Hastings,  5  B.  &  Aid.  692;  see  also  Haddock's  Case,  T. 
Raym.  435;  Tiedemann  on  Mtmicipal  Corporations,  §  loi,  ff. 
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to  the  townspeople,  they  were  not  siiffered  to  do  much 
harm  to  the  course  of  the  common  law.  The  criminal 
justice,  too,  extended  merely  to  the  punishment  of  criminals 
caught  in  the  act,  and  the  boroughs  had  to  appear  before 
the  King's  justices  in  eyre,  which  they  did  by  twelve  of 
their  own  men.  Later,  they  had  the  right  of  *the  return 
of  writs.'  The  people,  also,  held  their  lands  at  money 
rents.  Mesne  tenures  were  reduced  in  boroughs  to  political 
insignificance,  a  development  dangerous  to  feudalism.  The 
seignorial  cotirt  gave  way  to  the  'court  leet'  and  the 
•  court  baron.  *  On  a  few  points  of  private  law  the  boroughs 
would  swerve  from  the  ordinary  rules,  as  the  giving  the 
whole  tenement  to  the  yotmger  son  by  *  borough  English. '  * 
The  serf  who  has  become  a  burgess  or  a  member  of  a 
merchant  gild  becomes  free.  They  were  *quit  of  toll'  and 
had  mercantile  privileges.  They  might  farm  the  borough, 
hold  it  in  fee  farm,  that  is,  tinder  a  perpetual  lease,  a  long 
step  towards  independence. "  * 

An  examination  of  the  records  by  a  great  authority 
shows  that  the  municipal  liberties  asserted  by  the 
boroughs  caused  the  adoption  of  the  jury  and  a  imi- 
form  system  of  common  law  throughout  England. 
This  was  brought  about  by  pressure  in  opposite  direc- 
tions ;  first,  the  burgesses  asserted  the  right  to  trial 
by  jury  as  against  the  ordeal,  the  duel,  and  compurga- 
tion, and,  second,  the  visitations  of  the  itinerant  jus- 
tices were  rendered  less  irksome  by  the  substitution  of 
trial  by  jury  and  the  extension  of  municipal  jurisdic- 
tion.    The  burgesses  and  the  king's   judges  adopted 

*  The  observance  of  this  borough  law  was  based  upon  respect  for 
a  custom  which  had  become  a  rule  of  property  (amounting  perhaps 
to  a  covenant)  whereby  rights  were  vested. 

•  Pollock  and  Maitland,  I,  552,  617,  663,  quoting  Madox,  Pirma 
Burgi,  chap.  v. 
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the  maxim:  lexnon  jaceat  sed  inquisitio  fiat}  "The 
common  law,  as  well  as  the  institutions  which  it  de- 
veloped, or  in  the  midst  of  which  it  grew  up,  is  per- 
vaded by  a  spirit  of  freedom  which  distinguishes  it 
from  all  other  sjrstems,  and  peculiarly  adapts  it  to  the 
institutions  of  a  self -governed  people."  * 

§  15.  The  Municipal  Corporation  holds  Fran- 
chises AS  A  Trust  for  its  Members. — "To  whom 
were  these  franchises  given  and  in  whom  do  they  inhere? 
They  are  given  to  the  citizens,  men,  burgesses  of  a  certain 
place  and  their  heirs.  Were  they  given  (i)  to  each  person 
in  severalty?  (2)  Jointly  or  in  common;  ».e.,  to  all  with 
survivorship  whether  to  the  individual  representative  or  to 
the  surviving  fellow?  (3)  To  an  ideal  person?  The  real 
difficulty  will  be  seen  by  comparing  a  borough  charter  with 
the  other  instruments.  First,  the  Abbot  and  Convent  of 
Malmesbury  grant  land  *to  the  men  who  have  taken  it  of 
our  house  for  the  purpose  of  building  houses  to  hold  to 
them  and  their  heirs  of  our  said  house  forever. '  There  is 
to  be  no  corporation,  no  co-ownership,  no  common  enjoy- 
ment. It  is  not  to  be  a  borough.  Second,  King  John  would 
have  it  known  that  he  has  granted  to  his  men  of  Cornwall 
that  certain  moors  shall  be  disafforested  and  that  the  said 
men  may  hunt  thereon;  also  that  without  their  consent 
their  serfs  shall  not  be  received  into  the  liberties  of  the 
king's  boroughs;  also  that  the  fees  of  the  honour  of 
Mortain  (which  are  small)  shall  not  pay  the  full  rate  of 
scutage.  'Therefore,'  he  says,  'we  will  that  the  said  men 
of  Cornwall  and  their  heirs  shall  hold  all  the  premises  of  us 
and  our  heirs  with  all  liberties  and  free  customs. '  The 
third  charter  is  one  by  which  this  same  King  John  made  a 

*  See  the  learned  article,  entitled  "  Modes  of  Trial  in  the  Mediae- 
val Boroughs  of  England,"  by  P;rof.  Charles  Gross,  XV,  Harvard 
Law  Review,  691-706. 

'  John  P.  Dillon,  Laws  and  Jurisprudence  of  England  and 
America,  157. 
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grant  to  all  the  freemen  of  England  and  their  heirs ;  it  is 
no  other  than  what  will  be  laiown  for  all  time  as  the 
Great  Charter.  At  the  end  of  its  famous  clauses  we  read 
how  all  the  men  of  England  are  to  have  and  hold  these 
liberties  to  them  and  their  heirs  of  Bang  John  and  his  heirs 
forever.* 

*'Now,  these  last  two  instruments,  the  Cornish  Charter 
and  the  Great  Charter,  are  in  form  just  like  an  ordinary 
borough  charter.  The  King  grants  *libertaies'  to  the 
men  of  Nottingham,  the  men  of  Cornwall,  the  men  of 
England  and  their  heirs.  In  what  mode  do  the  grantees 
hold  their  liberties?  Does  each  *man*  acquire  a  several 
right  to  be  enjoyed  in  severalty?  Do  all  the  men  become 
tenants,  or,  again,  is  the  true  recipient  of  the  grant  a 
fictitious  person,  a  corporation?  The  form  of  the  Great 
Charter  and  the  Charter  of  the  men  of  Cornwall  compel 
us  to  say  that  these  questions  have  not  yet  been  fairly 
faced.  If  we  take  the  Great  Charter  and  work  out  any 
theory  as  to  its  grantees  and  the  mode  in  which  they 
received  the  boon,  we  are  brought  to  absurdities.  The 
modem  Englishman  who  would  take  advantage  of  its 
provisions  must  show  himself  heir  or  assign  (if  such  liber- 
ties be  alienable)  of  some  who  lived  in  121 5;  or  if  a  clause 
of  the  charter  be  broken,  then  either  all  Englishmen  must 
join  in  an  action  against  the  offender  or  the  corporation 
of  England  must  appear  by  its  attorney.  There  remains 
the  possibility  that  it  is  a  gift  to  uncertain  persons,  to  all 
and  singular  who  at  any  time  shall  answer  the  description 
'men  of  the  realm  of  England';  but  is  such  a  gift  con- 
ceivable? 

"It  may  be  replied  that  Magna  Charta,  whatever  its 
form  may  be,  is  in  substance  no  deed  of  grant  but  a  great 
code  of  laws.  That  is  very  true,  but  the  facts  remain  that 
the  form  of  this  solemn  instrument  is  that  of  a  deed  of 
grant.  That  was  the  form  which  to  the  prelates,  clerks, 
*  Pollock  and  Maitland,  I.  658.  ff. 
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and  lawyers  of  the  time  seemed  the  most  apt  for  the  ptir- 
pose.  The  king  was  to  grant  liberties  to  the  men  of  Eng- 
land as  he  had  granted  them  to  the  men  of  Cornwall  and 
the  men  of  London.  Or,  let  us  look  at  the  other  side  of 
this  similitude.  Henry  III,  if  he  grants  liberties  to  the 
men  of  Nottingham,  will  execute  an  instnunent  whose 
jural  form  will  be  exactly  the  same  as  that  of  the  charters 
that  he  seals  in  favor  of  the  men  of  England.  This  makes 
the  borough  of  Nottingham  look,  not  like  a  corporation, 
but  merely  like  a  portion  of  the  earth's  surface  within 
which  certain  laws  are  to  prevail. 

**But  a  time  would  come  when  the  townsfolk  would 
perceive  that  they  had  enviable  liberties  that  were  con- 
mimicable  to  others,  that  they  could  make  burgesses  out 
of  non-burgesses.  Thus  the  apparent  communalism  of  old 
times  covers  an  individualism  which  has  deep  and  ancient 
root.  Every  right,  every  duty,  however  communal  its 
character,  spontaneously  becomes  the  right,  the  duty  of  an 
individual  by  attaching  itself  to  the  land  that  he  holds. 
Yet,  the  community  is  a  community  because  it  is  a  sub- 
ordinate of  a  greater  community,  of  a  nation.  In  taking 
leave  of  the  *  commimities  of  the  land*  we  will  once  more 
lay  stress  upon  their  royal  and  therefore  their  national 
character.  The  nation  is  not  a  federation  of  communities, 
nor  is  it  a  hierarchy  of  lords  and  vassals ;  the  king  is  above 
all  and  has  a  direct  hold  of  every  individual.  The  com- 
mimities of  the  land  are  far  more  often  the  bearers  of  duties 
than  of  rights;  they  appear  before  the  law  courts  as  punish- 
able units.  The  civic  corporation  has  become  a  corpo- 
ration because  it  purchased  regal  franchises ;  the  proudest 
city  will  lose  its  liberties  if  it  exceeds  or  abuses  those 
powers  that  are  given  to  it  from  above.  But  above  the 
king  himself,  is  the  greatest  of  all  commtmities  —  the 
university  of  the  realm. "  * 

»  End  of  Vol.  I,  Pollock  and  Maitland,  I,  678. 
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§  1 6.  This  Trust   is   for  the   Benefit  of  all 
Citizens  of  the  United  States. —  Self-government 
exists,   then,   within  territorial  corporations.     As  to 
internal  affairs,  the  corporation  is  independent  within 
the  limits  of  the  Constitution  of  the  United  States  and 
I  the  limitations  self-imposed  by  grants  to  State  govem- 
Iments  expressed  in  the  State  constitutions;  as  to  its 
/collective  action,  it  is  governed  by  the  general  law  of 
j  the  sovereign  just  as  any  other  corporation  or  individ- 
ual.    A  true  notion  of  the  relation  of  independence 
and  law  as  regards  municipalities  at  the  present  time 
may  be  given  by  a  comparison  of  a  city  tmder  the  an- 
cient idea  of  nationality,  and  a  city  tmder  the  modem 
idea.     Fustel  de  Coulanges,  the  great  authority  upon 
'*The  Ancient  City,*'  presents  one  side  of  the  question 
as  follows: 

"What  has  now  been  said  concerning  the  institutions 
of  the  ancients  and  especially  that  about  their  religious 
beliefs,  gives  us  an  idea  of  the  great  difference  that  always 
existed  between  two  ciUs,  However  near  to  one  another 
in  situation,  they  always  formed  two  completely  separate 
societies.  Between  them  there  was  much  more  than  the 
distance  which  separates  two  towns,  much  more  than  the 
frontier  that  divides  two  states;  their  gods  were  not  the 
same,  nor  their  ceremonies,  nor  their  prayers.  The  religion 
of  one  *ciU*  was  forbidden  to  the  citizen  of  the  next  *citS,* 
It  was  believed  that  the  divinities  of  one  town  would 
receive  the  homage  and  prayer  of  none  but  denizens.  *'  * 

The  citi  was  thus  delimited  by  that  most  resisting 
of  barriers,  religious  sentiment.  The  people  of  one 
town  were  not  botmd  by  the  ties  which,  now  being 
lost  in  practical  identity  of  conditions,  are  not  taken 

»  Chap,  xiv,  p.  237. 
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into  account,  yet  are  the  very  things  which  with  us 
create  a  sturdy  national  feeling  then  unknown.  In 
the  days  of  Rome  the  motive  of  public  life  was  the 
mimicipal  consciousness,  or,  as  it  is  termed  by  Ptistel 
de  Coulanges,  **r esprit  municipal.'*  But  where,  as 
with  us,  life  is  absolutely  imiform  throughout  as  to  its 
essentials,  the  determinant  of  the  mtuiicipal  economy 
is  convenience.  Americans  would,  probably,  point 
out  at  once  the  differences  of  life  in  different  parts  of 
the  broad  country,  losing  sight  of  the  less  striking 
similarity.  But  we  have  excellent  testimony  as  to  the 
cause  of  the  common  heart  which  has  always  responded 
to  the  national  call.  The  modem  contrast  to  the 
ancient  idea  is  presented  by  Mr.  Bryce,  as  follows: 

"Uniformity  is  felt  in  the  very  aspects  of  nature.  Uni- 
fonnity  of  cities  is  even  more  remarkable.  Indeed,  there 
is  uniformity  of  political  conditions  over  the  whole  United 
States.  Everywhere  there  is  the  same  system  of  State 
governments,  ever3rwhere  the  same  municipal  govern- 
ment. —  The  schools  are  practically  identical  in  organiza- 
tion, in  the  subjects  taught,  in  the  methods  of  teaching, 
though  the  administration  of  them  is  as  completely  decen- 
tralized as  can  be  imagined,  even  the  State  commissioner 
having  no  right  to  do  more  than  to  suggest  or  report.  So 
it  is  with  the  charitable  institutions,  with  the  libraries, 
the  lecture  courses,  the  public  amusements.  They  are  the 
same  in  type  everywhere.  It  is  the  same  with  social 
habits  and  usages. " ' 

Thus,  whereas  in  Rome  the  "cit^"  was  in  one  sense 
a  State,  so  in  America  the  whole  nation  is  in  the  same 
sense  a  "  cit^."  Uniformity  of  city  Kfe  is  both  a  guar- 
antee of  national  liberty  and  of  local  self-government. 

»  American  Commonwealth,  3d  ed.,  Vol.  II.,  chap,  cxvi.,  p.  317. 
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Let  us  define  the  two  —  self-government  and  central- 
ization—  in  the  words  of  the  authority  upon  that 
subject.* 

"Local  self-government  is  that  system  of  government 
tmder  which  the  greatest  number  of  minds,  knowing  the 
most,  and  having  the  fullest  opportunities  of  knowing  it, 
about  the  special  matter  in  hand,  and  having  the  greatest 
interest  in  its  well  working,  have  the  management  of  it, 
or  control  over  it. 

"Centralization  is  that  system  of  government  under 
which  the  smallest  number  of  minds,  and  those  knowing 
the  least,  and  having  the  fewest  opportunities  of  knowing 
it,  about  the  special  matter  in  hand,  and  having  the 
smallest  interest  in  its  well  working,  have  the  management 
of  it,  or  control  over  it. " 

Such  a  thing  as  centralization  cannot  exist  in  the 
United  States  so  long  as  self-government  exists. 
That  which  would  appear  to  be  centralization  in  Rome 
would  be  liberty  where  life  is  uniform.  Any  other 
than  imiform  external  regulation  would  be  produc- 
tive of  that  confusion  which  troubles  liberty  and  com- 
plicates the  problem  of  maintaining  absolute  internal 
self-regulation.  No  problem  is  well  solved  that  is  not 
understood.  Many  a  people  has  placed  its  neck  in 
the  yoke  by  calling  for  what  it  thought  justice  and 
liberty.  Many  a  State  has  clamored  against  centrali- 
zation with  a  cry  that  estopped  it  of  its  liberty  and 
self-government.  This  is  the  fatality  of  most  repub- 
lics. But  when  the  people  not  only  feel  but  under- 
stand  what  they  feel,  this  mistake  is  not  made.  This 
was  the  case  in  England  at  the  time  of  the  charters.  ' 

"  Totilmin   Smith,   Local   Self-Govemment  and   Centralization, 
London,  185 1. 
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Having  felt  their  grievances  for  a  long  time  the  people 
were  put  to  inquire  the  true  basis  of  their  liberties. 
They  found  it  in  the  apparent  centralization  which 
was  the  best  guarantee  of  local  self-government,  and 
they  made  contracts  upon  the  terms  of  that  discovery 
which  created  true  nationality  for  all  Englishmen  and 
liberty  for  all.  Those  contracts  were  the  charters 
and  upon  them  our  liberties  rest.  The  form  of  the 
grant  was  that  of  a  deed,  but  it  was  also  the  form  which 
legislation  by  the  whole  nation  took  at  that  time. 
They  are  the  basis  of  the  common  law  of  England. 
They  are  also  an  integral  part  of  the  law  of  the  United 
States  and  are  the  basis  of  the  unwritten  constitution 
—  the  common  law. 

§17.  Under  the  Constitution  of  the  United 
States  the  Power  of  the  Nation  to  Protect 
Rights  is  less  Restricted  than  under  the  Un- 
written British  Constitution.  The  Power  to 
Regulate  Commerce.  —  That  the  rights  of  American 
citizens  are  not  dependent  upon  a  written  expression 
in  a  constitution  and  that  the  powers  of  government 
are  adequate  to  the  protection  of  all  rights  is  the 
dominant  idea  in  the  writings  of  Cooley.  The  best 
single  exposition  was  made  in  an  article  extracts 
from  which  follow.* 

*  Comparative  Merits  of  Written  and  Prescriptive  Constitutions, 
2  Harvard  Law  Review,  341-357;  see  Cooley's  Michigan  Decisions 
quoted  infra,  chapter  vi.  They  are  not  dicta  but  asserted  the 
inherent  right  of  local  self-government  in  such  emphatic  terms  and 
adducing  such  incontrovertible  support  from  history  as  to  estab- 
lish that  right  in  the  case  law  of  Michigan.  See  also  Dicey,  The 
Law  of  the  Constitution,  p.  187,  "The  Constitution  of  the  United 
States  and  The  Constitutions  of  the  separate  States  are  embodied 
in  written  or  printed  documents,  and  contain  declarations  of  rights. 
But  the  statesmen  of  America  have  shown  unrivalled  skill  in 
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"The  weakness  commonly  inhering  in  a  written 
constitution  is  that  it  is  formed  regardless  of  the  most 
important  principle  of  all,  namely,  the  principle  of 
growth  and  expansion.  No  such  vice  inhered  in  the 
Constitution  of  the  United  States.  Our  fathers 
wisely  clung  to  what  their  ancestors  had  won  in  their 
long  struggles  for  personal  freedom,  —  and  just  as 
wisely  appropriated  the  general  principles  of  govern- 
ment which  in  the  course  of  ages  had  become  settled 
and  accepted  in  England.  It  was  only  in  a  very 
narrow  sense  that  the  new  government  could  be 
called  a  new  creation.  In  its  separation  of  the  powers 
of  government,  in  the  division  of  the  legislature  into 
two  branches,  and  in  tho  imion  of  the  executive  as  a 
third  branch,  the  constitution  of  England  was  closely 
followed.  We  may  say  the  same  as  regards  the  bill 
of  rights,  which  was  added  to  the  Constitution  by 
amendments ;   the   leading   princ  pies   are   all  to   be 

providing  means  for  giving  legal  security  to  the  rights  declared 
by  American  constitutions.  The  rule  of  law  ts  as  marked  a  feature 
of  the  United  States  as  of  England."  In  an  explanatory  note 
Dicey  says  that  **the  Petition  of  Rights  and  the  Bill  of  Rights  are 
not  so  much  'declarations  of  rights'  in  the  foreign  sense  of  the 
term,  as  judicial  condemnations  of  claims  or  practices  on  the  part  of 
the  Crown  which  are  thereby  pronounced  illegal"  He  submits  that 
"the  Declarations  in  the  American  Constitution  have  .  .  .  the 
distinct  purpose  of  legally  controlling  the  action  of  the  legislature 
by  the  Articles  of  the  Constitution."  James  C.  Carter  said  in  his 
address  on  "The  Ideal  and  the  Actual  in  the  Law/'  delivered 
before  the  American  Bar  Association,  August  21,  1890:  "Indeed, 
it  would  be  more  correct  to  say  that  all  real  laws  do  execute  them- 
selves, and  that  it  is  such  only  as  thus  execute  themselves  which 
are,  in  a  just  and  philosophical  sense,  laws.  Law  being  the  mere 
expression  of  the  universal  habits  and  customs  of  the  people  in 
their  jural  relations  it  follows  that  it  is  for  the  most  part  silently 
obeyed."  See  also  his  "Provinces  of  the  Written  and  Unwritten 
Law." 
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fotind  in  Magna  Charta  and  the  other  charters  of 
English  liberty  which  the  people  of  America  at  the 
time  of  the  Revolution  had  claimed  as  a  part  of  their 
inherited  freedom,  and  demonstrated  their  right  to  by 
their  success. 

"The  principles  of  Uberty  which  were  thus  appro« 
priated  were  likely  to  have  a  somewhat  different, 
meaning  and  to  give  a  broader  protection  in  America 
than  in  England.  Adopted  in  America,  they  took  on  to 
some  extent  an  American  sense;  they  were  relieved 
from  implied  limitations  and  exceptions  which  were 
known  under  the  English  system  but  were  foreign  to 
American  ideas  and  usages.  We  imported  our  law, 
but  in  some  sense  it  was  raw  material  to  be  worked 
over,  and  the  first  step  in  the  process  was  to  relieve  it 
of  whatever  had  come  from  the  recognition  of  privi-  j 
leged  classes,  or  of  classes  subject  to  special  burdens. 
Magna  Charta,  therefore,  in  its  protection  of  life, 
liberty,  and  property  by  the  law  of  the  land  means 
more  in  America  than  it  did  in  England;  it  is  more 
comprehensive,  more  impartial. 

**The  written  constitution  as  well  as  the  unwritten 
may  be  a  true  growth ;  it  may  be  framed  on  the  plan  of 
embodying  the  settled  principles  already  evolved  and 
manifested  in  the  history  of  the  people,  and  of  cry^taU 
lizing  them  in  exact  form,  instead  of  leaving  them 
vague  and  indeterminate  as  the  unwritten  constitu-  » 
tion  in  a  meastire  must  do.  And  this  plan  was  worked 
out  in  the  Constitution  of  the  United  States;  it  was 
framed  on  the  principle  and  with  the  purpose  of 
preserving  for  America  ever5rthing  in  the  British  Con-i 
stitution  which  was  suited  to  the  condition  and  cir- 
cumstances of  the  new  world;  and  there  is  not  in  all 
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"history  a  fxindamental  law  which  is  a  more  genuine 
growth. 

/     **  It  is  assumed  as  a  postulate  that  sovereignty  is  in 

/  the  poHtical  society  as  a  whole,  —  in  the  people  organ- 
ized into  a  State,  —  and  that  the  Constitution  is  an 
emanation  of  the  popular  will.  This  is  the  American 
theory  of  government ;  but  it  is  more  than  this :  it  is 
the  only  theory  that  is  rightful.  Any  other  is  the 
offspring  of  despotic  ideas,  and,  wherever  we  find  it 
accepted,  it  is  not  difficult  to  trace  it  to  the  fact  that 
the  government,  in  its  origin,  has  been  a  despotism, 
either  of  a  single  ruler  or  of  some  privileged  class  or 
classes.  If  we  would  understand  why  the  British 
parliament  is  sovereign,  rather  than  the  British  people, 
we  have  only  to  note  how  parliamentary  power  grew 
up.  At  the  outset  we  see  a  realm  governed  by  a  king, 
who  made  laws  at  his  absolute  discretion,  and  claimed 
to  govern  by  right  divine.  Popular  rights  under  this 
claim  were  ignored,  and  the  king,  for  all  practical 
purposes,  was  the  State.  When  the  pri\dleged  classes 
contested  the  king's  assumptions,  they  claimed  the 
right  of  legislation,  not  for  the  great  body  of  the  people, 
but  for  themselves  as  privileged  orders.  The  point  of 
contention,  therefore,  was,  whether  it  was  the  king 
who  was  sovereign,  or  the  parliament  in  which  the 
privileged  classes  alone  were  represented.  Nobody 
contended  that  the  people  were  sovereign.  The 
power  passed  in  time  from  king  to  parliament,  but 
there  never  was  a  day  in  the  history  of  the  country 
when  the  sovereign  power  was  not  wielded  by  the 
law-making  authority.     In  the  United  States,  on  the 

^  other  hand,  there  never  was  a  time,  when,  both  as  a 
theory  and  as  an  actual  fact,  there  was  not  back  of 
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the  legislature  an  effective  sovereign  power  in  the  ; 
people. 

"The  Constitution  of  the  United  States  is  the 
most  conservative  instnunent  of  government  known 
to  the  world.  .  .  .  The  provision  for  amendment  was 
purposely  made  conservative.  The  president  cannot 
change  the  Constitution;  Congress  cannot  change  it; 
the  people  themselves  cannot  change  it  hastily  under 
the  influence  of  temporary  passions  and  excitements, 
The  process  is  safe,  but  necessarily  slow  and  delib- 
erate. And  such  it  ought  to  be.  The  Constitution 
emanated  from  the  will  of  the  people;  it  expressed  / 
the  best  thought  of  the  day;  it  was  agreed  upon 
and  put  in  force  because  it  was  fotmd  to  be  excel- 
lent. .  .  . 

"The  Constitution  is  the  final  test  of  law  and  right, 
but  when  any  written  instrument  is  to  be  applied  to 
a  great  variety  of  subjects,  most  of  which  were  not 
present  to  the  minds  of  the  framers  in  drafting  it, 
there  are  likely  to  arise  many  troublesome  questions 
in  regard  to  its  application.  In  the  decision  of  such 
questions  under  the  Constitution  it  has  been  thought 
by  many  persons  that  construction  has  unwar- 
rantably expanded  the  scope  of  the  instrument, 
so  as  to  strengthen  the  federal  government  beyond 
what  was  intended.  But  any  accession  of  federal 
strength  through  construction  is  insignificant  as  com- 
pared to  what  has  come  from  the  gradual  march 
of  events,  which  has  made  the  questioned  powers  of 
government  signify  vastly  more  than  they  did  at 
first.  .  .  . 

"The  power  to  regulate  interstate  commerce  when 
the  Constitution  was  adopted  had  so  little  immediate 
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interest  that  it  scarcely  afforded  occasion  for  the 
slightest  forensic  discussion/  How  is  it  to-day?  The 
application  of  steam  locomotion  and  of  electricity  to 
correspondence  has  worked  relatively  as  great  a 
change  in  government  as  in  the  industrial  world;  it  is 
jthe  federal  government,  whose  functions  firet  con- 
jcemed  the  citizen  so  remotely, —  it  is  the  central 
J  government  rather  than  the  State  that  now  seems  to 
•stand  before  the  people  as  the  chief  representative  of 
public  order  and  governmental  vigor,  and  as  the  pos- 
sessor of  general  rather  than  of  exceptional  and  par- 
ticular powers.  It  may  be  that  by  and  by  the  general 
legislature,  surveying  the  field  of  interstate  commerce, 
and  taking  note  how  State  commerce  encroaches 
upon  and  intermingles  with  it,  crowding  it  in  the  same 
vehicles  on  the  same  roads,  sharing  with  it  the  same 
expenses,  the  rates  which  are  imposed  on  the  one 
necessarily  affecting  the  rates  that  can  be  accepted 
on  the  other,  and  being  handled  at  the  same  time  by 
the  same  hands,  under  the  same  official  control,  will 
come  to  the  conclusion  that  a  separate  regulation  of 
State  commerce  must  necessarily  be,  to  some  extent 
at  least,  and  may  be  to  a  large  extent,  inconsistent 
with  complete  federal  regulation  of  the  commerce 
that  is  interstate.  Should  the  conclusion  be  reached, 
the  federal  legislature  is  not  tmKkely  to  take  to  itself 
complete  regulation  of  the  whole ;  and  if  it  shall  do  so, 
it  will  add  but  another  to  the  many  illustrations 
already  to  be  seen  in  our  history,  which  go  to  show 
how  vast  is  the  edifice  that  may  rightfully  be  erected 

*  Cooley  is  referring  to  the  positive  exercise  of  federal  power  as 
opposed  to  the  restriction  by  the  Constitution  of  the  obstruction 
of  interstate  commerce  by  the  States. 
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within  the  bounds  of  single  federal  powers,  which  at 
first  seemed  of  little  importance." 

How  far  and  in  what  way  the  national  regulation 
of  commerce  can  be  accomplished  within  constiti- 
tional  limits  is  the  subject  of  this  book. 


CHAPTER  II 

THB  COMMON  LAW  AND  PRIVATE  CORPORATIONS 

§  22.  The  Power  to  Regulate  a  Public  Calling. 
—  How  far  does  there  exist  in  the  United  States,  with- 
out an  amendment  to  the  Constitution  of  the  United 
States,  power  to  the  complete  control  and  regulation 
of  all  corporations,  in  the  interest  of  the  public,  and 
generally  of  all  those  operations  of  individuals  in 
which  the  public  has  a  right  or  interest?  • 

§  23.  The  National  Law  applies  directly  to  all 
Persons  and  Things.  Its  Basis.  —  The  relation  be- 
tween the  nation  and  each  individual,  natural  or  cor- 
porate, in  the  United  States,  is  direct.  This  relation 
requires  for  its  definition  and  preservation  a  complete 
and  imiform  body  of  law. 

§  24.  The  Treaty-making  Power  may  withdraw 
ALL  Subjects  from  Control  of  State  Law.  —The 
power  to  make  treaties  is  conferred  by  the  Constitution 
upon  the  nation  and  denied  to  the  States;  in  other 
words,  sovereignty  is  conferred  upon  one  government, 
and  not  only  necessarily  but  expressly  denied  to  the 
others.  By  passing  laws  affecting  status,  the  States 
defeat  the  sovereignty  so  conferred.  During  the  ex- 
istence of  the  French  Treaty  of  1778,  one  Chirac,  a 
Frenchman,  died  intestate  seized  of  certain  real 
estate  in  Maryland,  which  he  had  acquired  after  nat- 
uralization ;  as  his  only  heirs  were  French  citizens, 
the  State  of  Maryland  claimed  that  the  lands  were  es- 
cheated, and  pursuant  to  some  arrangement  conveyed 
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them  to  a  natural  son  of  the  deceased  who  re- 
sided in  this  coiintry.  The  legitimate  heirs  brought 
suit  against  the  grantee  of  the  State,  who  answered 
that  they  could  not  claim  the  property  in  view  of  the 
anti-alien  laws  then  existing  in  the  State  of  Maryland. 
The  State  of  Maryland  had  passed  an  act  permitting 
the  lands  of  a  French  subject  to  descend  to  his  next 
of  kin,  provided  they  should  be  conveyed  to  a  citizen 
of  Maryland  within  ten  years.  The  heirs  of  Chirac 
pleaded  the  treaty,  claiming  that  they  could  inherit 
regardless  of  State  laws,  and,  notwishstanding  the  sub- 
sequent abrogation  of  the  treaty,  they  were  not  com- 
pelled to  convey  the  property  to  a  citizen  within  ten 
years.  The  Supreme  Court  sustained  their  contention. 
If  the  State  of  Maryland  had  power  to  give  to  such  a 
law  universal  application,  it  would  render  nugatory 
the  sovereign  power  of  treaty-making,  would  prevent, 
under  the  working  of  the  reciprocity  condition,  citizens 
of  other  States  from  enjoying  rights  in  France  acquired 
by  the  treaty.^  This  principle  extends  to  corporations 
as  well  as  foreign  citizens  and  a  foreign  corporation  may 
hold  land  not  only  by  common  law,'  but  by  the  device 
of  using  a  domestic  corporation  or  individual  as  the 
"mere  repository"  of  the  legal  title;'  and  by  comity 

*  Chirac  v.  Chirac,  2  Wheat.  259.  In  Wright  v.  Henkel.  190  U. 
S.  40,  58,  61,  an  extradition  treaty  was  held  to  cover  the  "country" 
as  including  several  States  as  well  as  the  United  States  as  a  whole. 
United  States  v.  Smith,  5  Wheaton.  153,  held  that  in  the  definition 
of  piracies  and  felonies  on  the  high  seas  the  law  of  nations  was  the 
common  law.  The  State  laws  of  Massachusetts  were  recently  held 
by  a  Massachtisetts  court  to  be  set  aside  by  the  "most  favored 
nation"  clause  in  a  treaty  with  Russia.    In  re  Wyman,  77  N.E.  379. 

'  Northern  Trans.  Co.  v.  Chicago,  7  Biss.  45;  N.  H.  Land  Co.  v.. 
Tilton,  19  Fed.  73 ;  St.  Louis  &  S.  F.  R.  R.  v.  Foltz,  5a  Fed.  627. 

•  Commonwealth  v,  L.  E.  &  W.  R.  R.  Co..  132  Pa.  591. 
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or  treaty;*  and,  in  spite  of  a  mortmain  statute,  title 
could  be  disputed  only  by  the  state.' 

In  Ware  v.  Hylton,*  it  was  held,  that  the  definitive 
treaty  of  peace  of  1783  with  Great  Britain  repealed 
and  nullified  all  State  laws  by  its  own  operation,  re- 
vived debts,  removed  all  lawful  impediments,  and  was 
a  supreme  law,  overruling  all  State  laws  on  the  sub- 
ject, to  all  intents  and  purposes,  and  of  equal  force  and 
effect  with  the  Constitution  itself. 

"Within  these  limits,"  says  Calhoun,  "all  questions 
which  may  arise  between  us  and  other  powers,  be  the  sub- 
ject-matter what  it  may,  fall  within  the  treaty-making 
power  and  may  be  adjusted  to  it.  If  the  national  govern- 
ment has  not  the  power  to  do  what  is  done  by  such  treaties 
it  cannot  be  done  at  all,  for  the  States  are  expressly  for- 
bidden to  enter  into  any  treaty,  a'liance,  or  confederation. 
The  Constitution,  the  laws,  aad  treaties  of  the  United 
States  are  as  much  a  part  of  the  law  of  every  State  as  its 
own  local  laws  and  constitution.  This  is  a  fundamental 
principle  in  our  system  of  complex  national  policy.  '** 

§  25.  This  Principle  not  affected  by  the  Fiction 
OP  State  Comity.  Confusion  arising  prom  that 
Fiction.  State  Corporations.  —  If,  then,  the  na- 
tional government  may  by  treaty  render  of  no  effect 
State  laws  on  many  subjects,  how  far  has  a  State  the 
right  to  make  these  laws? 

**A  corporation  is  clothed  everywhere  with  the  charter 
and  the  powers  given  to  it  by  the  statutes  creating  it, 
where  its  existence  is  recognized  by  State  comity."  ■ 

>  Christian  Union  v.  Yount,  loi  U.  S.  352. 

•  Runyan  v.  Coster,  14  Pet.  122. '  '3  Dallas,  199. 

•  Quoted  by  Mr.  Justice  Swayne,  in  Hauenstein  v.  Ljmham,  100 

U.  S.  483. 

•  Bank  of  Aujfusta  v.  Earle,  13  Pet.  519;  Story,  Conflict  of  Laws, 
2d  ed.  37,  38;  Head  v.  Provident  Insurance  Co.,  2  Cranch,  127; 
Root  V.  Godard,  3  McLean.  102;  Hayden  v.  Davis,  ibid.  276. 
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"The  rule  firmly  established  by  authority  is  that  a 
corporation  of  one  State  can  take  and  hold  lands  in  another 
State  by  purchase  or  mortgage,  when  consistent  with  its 
charter  and  not  prohibited  by  positive  law, "  * 

The  power  of  a  foreign  corporation  to  hold  lands 
in  the  State  of  Illinois  has  been  denied  by  its  highest 
judicial  authorities.  The  Supreme  Court  has  held 
that  a  corporation  created  in  another  State  for  the 
sole  purpose  of  buying  and  selling  lands,  has  no  power 
to  purchase  and  hold  the  title  to  lands  in  the  State, 
as  it  is  against  the  general  policy  of  the  legislation  on 
the  subject  of  domestic  corporations,  and  would  tend 
to  create  perpetuity ;  that  it  is  well  settled  that  a  corpo- 
ration created  in  the  State  cannot  exercise  its  f imctions 
in  another  State  or  sovereignty,  without  permission 
of  the  latter,  express  or  implied;  that  the  right  to 
such  exercise  of  its  functions  depends  upon  comity, 
and  that  such  comity  is  inadmissible  when  contrary 
to  its  policy  or  prejudicial  to.  its  interests.*  The  prin- 
ciple thus  established  has  become  a  rule  of  property, 
and  will  be  recognized  by  the  Courts  as  such.*  The 
United   States  Courts  will   follow  the  State  rulings 

*  Note  to  2  Kent's  Commentaries,  12th  ed.,*  p.  281 ;  Ltmibard  v. 
Aldrich,  8  N.  H.  31;  State  v,  R.R.,  25  Vt.  433;  Libbey  v,  Hodgdon, 
9  N.  H.  396;  Lathrop  v.  Bank,  8  Dana  (Ky.),  114;  Bank  v.  North, 
4  Johns.  Ch.  370;  Baird  v.  Bank,  11  Serg.  &  Rawle,  313;  Fairfax 
V.  Hunter,  4  Cranch,  603;  Runyan  v.  Coster,  14  Pet.  123;  Bank  v. 
Montgomery,  2  Scam.  423;  Merrick  v.  Van  Santvoord,  34  N.  Y. 
214;  Bank  v.  Godfrey,  23  111.  579;  State  v,  Sherman,  22  Ohio,  433; 
Henriques  v.  The  Dutch  West  India  Co.,  2  Ld.  Rajrmond,  1533. 

»  Carroll  v.  East  St.  Louis,  67  111.  568;  aff'd  in  Starkweather  v. 
Am.  Bible  Society,  72  111.  55;  but  see  U.  S.  Trust  Co.  v.  Lee.  73 
111.  142;  and  Christian  Union  v.  Yoimt,  loi  U.  S.  352. 

•  Beauregard  v.  New  Orleans,  18  How.  497;  Pease  v.  Peck,  18 
How.  595 ;  Congdon  v.  Goodman,  2  Black,  574,  67  U.  S.  257;  Gard- 
ner V.  Collins,  2  Pet.  58. 
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though  tinsettled,  taking  the  last  decision  as  their 
guide/  The  United  States  Courts  will  not  look  be- 
hind the  corporate  person  and  see  the  individuals 
that  compose  the  corporation,  but  will  assume  that 
they  are  citizens  of  the  State  of  origin  of  the  corpora- 
tion.' If  the  purpose  were  such  that  it  would  be  im- 
possible for  an  individual  to  carry  it  out  tmaided,  it 
could  not  be  carried  out.  A  corporation  is  a  legal  in- 
dividual.* The  Constitution  of  the  United  States  may 
restrain  a  State  from  prohibiting  the  holding  of  land 
by  a  foreign  corporation.*  At  common  law  a  foreign 
corporation  may  hold  land.' 

§  26.  Rights  of  National  Citizenship  are  para- 
mount OVER  State  Laws.  •  Corporations  as  Per- 
sons and  Citizens.  —  If  a  corporation  were  chartered 

^  Dred  Scott  v.  Sandford,  19  How.  393;  Leffingwell  v.  Warren, 
2  Black,  599;  Williams  v.  Kirtland,  13  Wall.  306;  Walker  v.  State 
Harbor  Comm'rs,  17  Wall.  650;  Strader  v.  Graham,  10  How.  82; 
Jackson  v.  Chew,  12  Wheat.  153;  Christy  v.  Pridgeon,  4  Wall.  196. 

'  Louisville  R.  R.  Co.  v.  Letson,  2  How.  495,  550;  Ohio  R.  R.  Co. 
V.  Wheeler,  i  Black,  286,  296;  Steamship  Co.  v.  Tugman,  106  U.  S. 
118;  Louisville  R.  R.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  552,  565. 

•  The  Hague  Conference  of  1904  for  the  Advancement  of  Private 
International  Law  adopted  a  convention  which  disregards  the 
distinction  between  real  and  personal  estate.  Of  course  the 
United  States  did  not  join  in  this  convention.  Yet  corporations 
which  own  vast  amounts  of  real  estate  turn  it  into  personalty,  for 
it  is  represented  by  the  shares  of  stock.  To  impose  a  general 
nationality  upon  corporations  in  the  United  States  would  be  no 
greater  interference  with  State  rights  than  treaties  giving  aliens 
the  right  to  succeed  to  real  estate  in  any  State,  and  would  be  in 
line  with  the  construction  given  to  our  extradition  treaties.  See 
Wright  V,  Henkel,  190  U.  S.  40.  Simeon  E.  Baldwin,  XIV.  Yale 
Law  Journal,  5. 

•  Orient  Ins.  Co.  v.  Daggs,  175  U.  S.  557;  N.  Y.  Life  Ins.  Co.  v. 
Cravens.  178  U.  S.  380;  AUgeyer  v.  Louisiana,  165  U.  S.  578. 

•  Northern  Trans.  Co.  v.  Chicago,  7  Biss.  45;  N.  H.  Land  Co.  v. 
Tilton,  19  Fed.  73;  St.  Louis  &  S.  F.  R.  Co.  v.  Foltz,  52  Fed.  627. 
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by  the  United  States,  would  the  broad  rule  of  the 
Illinois  Court  hold?  Suppose  that  by  treaty  with 
Great  Britain  reciprocal  rights  to  acquire  land  were 
exchanged ;  then  by  Ware  v.  Hylton,*  and  other  cases, 
the  foreign  corporation  could  hold  land  in  Illinois,' 
and  the  American  corporation  could  not,  and  British 
citizens  would  enjoy  privileges  and  immunities  in 
Illinois  not  enjoyed  by  citizens  either  of  Illinois  or  the 
other  States. 

No  State  has  power  to  determine  the  status  of  any 
corporation  other  than  those  originating  within  the 
State  itself. 

"Corporations  are  taken  to  be  persons  when  the  circum- 
stances in  which  they  are  placed  are  identical  with  those 
of  natural  persons,  expressly  included  in  a  statute. " '  ''It 
is  well  settled  that  corporations  are  persons  within  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.*'* 

"And  corporations  are  citizens  in  a  local  sense  in  the 
State  in  which  they  are  created,  and  if  they  conform  to 
State  requirements  they  may  become  citizens  in  other 
States  and  will  become  entitled  to  the  same  privileges  and 
immunities  as  other  citizens  of  the  same  class."*  "They 
are  not  citizens  within  Art.  IV,  §  2.     The  privileges  and 

*  3  Dallas,  199. 

'  Society  for  the  Propagation  of  the  Gospel  v.  New  Haven,  8 
Wheat.  464. 

•  U.  S.  V.  Amedy,  24  U.  S.  (11  Wheat.)  392;  see  also  19  L.  R.  A. 

S22. 

*  Santa  Clara  v.  So.  Pac.  R.  R.  Co.,  118  U.  S.  39;  Pembina 
Mining  Co.  v.  Penn.,  125  U.  S.  181,  189;  Mo.  Pac.  R.  Co.  v.  Mackay, 
127  U.  S.  205;  Minn.  &  St.  Louis  Ry.  v.  Herrick,  127  U.  S.  210;  Id. 
V.  Beckwith,  129  U.  S.  26;  Charlotte  &  Columbia  R.  R.  Co.  v.  Gibbs,. 
142  U.  S.  386;  Covington  &  Lexington  Turnpike  v.  Sandford,  164 
U.  S.  578;  R.  R.  V.  Ellis.  165  U.  S.  150. 

•  Fire  Ass'nof  Philadelphia  v.  New  York,  119  U.  S.  no. 
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immtinities  are  those  common  to  two  States,  not  special 
privileges  to  citizens  of  either.  Art.  IV,  §  2,  of  the  Constitu- 
tion does  not  give  State  laws  operation  beyond  State  lines 
except  by  permission  of  the  other  State.  Recognition  and 
enforcement  of  contracts  of  corporations  rest  upon  comity. 
Yet  corporations  are  persons  for  the  purpose  of  extend- 
ing Federal  judicial  power,  and  are  citizens  of  different 
States  for  the  ptupose  of  removal  of  causes  from  State 
courts.  *•  * 

"State  law  subordinating  claims  of  foreign  residents 
to  those  of  citizens  does  not  violate  the  Fourteenth  Amend- 
ment, but  the  court  looks  behind  the  corporate  entity  and 
permits  the  members  of  a  corporation  who  were  citizens 
of  another  State  to  stand  on  the  same  plane  as  residents 
on  the  grotmd  that  to  subordinate  their  claims  would 
violate  the  privileges  and  immunities  clause.  Article  IV, 
S  2,  of  the  Constitution  of  the  United  States. "  '  Generally 
a  corporation  is  legally  a  person  liable  civiliter  for  the 
torts  of  agents,"  and  for  acts  quasi-criminal  or  tortious.* 

A  corporation,  then,  has  status,  and  is  clothed  with 
jural  relations.  A  State  may  exclude  the  corporations 
created  by  other  States  only  under  police  laws.*  If 
they  are  engaged  in  interstate  commerce  they  may 

»  Paid  v.  Virginia,  75  U.  S.  168. 

'  Blake  v.  McClmig,  172  U.  S.  247. 

'  Denver  &  Rio  Grande  R.  Co.  v.  Harris,  122  U.  S.  597. 

*  Salt  Lake  City  v.  HoUister,  118  U.  S.  256. 

•  Brown  v.  Maryland,  12  Wheat.  419;  Ex  parte  Siebold,  100  U.  S. 
393 ;  Gibbons  v.  Ogden,  9  Wheaton,  i ;  Gilman  v.  Philadelphia,  3  Wall. 
730;  Patterson  V.  Kentucky,  97  U.  S.  505;  Passenger  cases,  7  How. 
p.  400;  License  Cases,  5  How.  504;  R.  R.  Co.  v.  Husen,  95  U.  S. 
465;  Kimmisht;.  Ball,  129  U.  S.  221;  Plumly  v.  Massachusetts,  155 
U.  S.  461;  Mo.  K.  &  T.  R.  R.  V.  Haber,  169  U.  S.  613;  L'Hote  v. 
New  Orleans,  177  U.  S.  587;  Austin  v.  Tennessee,  179  U.  S.  349; 
Rasmussen  v.  Idaho.  181  U.  S.  198;  Smith  v.  R.  R.,  181  U.  S.  248; 
Compagnie  Franqaise  v.  Board  of  Health,  186  U.  S.  380;  Grossman 
V,  Lurman,  192  U.  S.  189. 
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not  be  excluded  merely  because  they  are  foreign,^  and 
the  State  must  make  the  rules  for  admission  reason- 
able* in  other  cases."  The  distinction  between  the 
admission  of  a  corporation  and  permission  to  exercise 
its  powers  is  illusory.  The  admission  of  a  corporation 
by  another  State  is  not  by  comity,  because  it  is  not 
voluntary  and  is  not  the  act  of  a  sovereign.*  It  is 
enforced  distinctly  by  three  clatises  of  the  United  States 
Constitution.* 

§  27.  The  Scope  op  State  Law  is  limited  to  the 
Purposes  op  Local  Selp-Government  and  Police. 

"The  right  to  exclude  is  based  upon  the  right  to  self- 
government  and  to  put  foreigners  on  a  par  with  citizens, 
and  a  denial  of  the  right  of  other  States  to  encroach  upon 
the  right  to  self-government  by  the  extensive  and  ex- 
traordinary powers  of  artificial  persons  it  creates. "  • 

!*  It  is  not  in  the  power  of  one  State,  when  establishing 
regulations  for  the  conduct  of  private  business  of  a  particu- 

^  24  L.  R.  A.  311,  and  cases  cited.  Robbins  v.  Taxing  District, 
120  U.  S.  489;  New  York  v.  Miln,  ii  Pet.  132;  Escanaba  Co.  v. 
Chicago,  107  U.  S.  678;  Willson  v.  Blackbird  Co.,  2  Pet.  245;  Cooly 
V.  Port  Wardens,  12  How.  299;  Pembina  Mining  Co.  v.  Pa.,  125 
U.  S.  181. 

'  Hennington  v.  Georgia,  163  U.  S.  303;  Plessy  v.  Ferguson,  163 
U.  S.  561;  Minnesota  v.  Barber,  136  U.  S.  313. 

'  24  L.  R.  A.  289,  and  cases  cited. 

•  See  obiter,  as  to  exclusiveness  of  Federal  Quarantine  statute  if 
passed,  Morgan  v.  Louisiana,  118  U.  S.  464;  Lomsiana  v.  Texas,  176 
U.  S.  p.  I ;  and  Compagnie  Fran9aise  v.  Board  of  Health,  186  U.  S, 
380.     See  Webster's  Argument,  Works,  Vol.  VI,  p.  121. 

•  Art.  IV,  sec.  i,  of  full  faith  and  credit  clause;  Art.  IV,  sec.  2, 
d.  X,  privileges  and  immunities  clause;  Potirteenth  Amendment, 
sec.  I.  "All  persons  subject  to  the  law  must  be  treated  alike. 
It  is  conceded  that  corporations  are  persons  within  the  meaning  of 
the  amendment,"  Missouri  R.  R.  Co.  v.  Mackay,  137  U.  S.  p.  209  ; 
see  also  cases  just  cited  supra. 

•  Blake  y.  McClung,  174  U.  S.  239. 


6o  The  Common  Law 

lar  kind,  to  give  its  own  citizens  essential  privileges,  con- 
nected with  that  business,  which  it  denies  citizens  of  other 
States."* 

In  Yick  Wo  v,  Hopkins,*  where  persons  had  been 
denied  by  municipal  ordinance  licenses  to  open  laun- 
dries, it  was  held  that  there  must  be  a  fair  exercise  of 
the  police  power,  and  that  it  must  fall  equally  upon 
citizens  of  the  State,  citizens  of  the  other  States,  and 
foreigners.  The  rule  in  Blake  v,  McClung,*  was  ap- 
proved by  a  State  Court  which  upheld  a  mimicipal 
regulation  restricting  the  issue  of  permits  for  clam- 
digging  to  residents.*  The  right  to  the  exercise  of 
the  police  power  and  to  self-government  is  no  attri- 
bute of  sovereignty  and  belongs  to  all  political  bodies 
equally;  in  the  case  of  the  States  it  is  so  extended  by 
the  Constitution  as  to  preserve  the  right  from  encroach- 
ment by  the  exercise  of  similar  or  other  rights  by  other 
States. 

The  power  of  a  State  over  a  corporation  of  its  own 
creation  is  as  limited  as  that  over  a  citizen.  The 
movement  of  modem  peoples  has  been  from  status  to 
contract.'  It  was  formerly  considered  that  a  State 
could  control  the  vested  rights  of  corporations.  But 
when  in  Dartmouth  College  v.  Woodward,^  it  was  held 
that  a  State  could  not  take  back  what  had  been  granted, 
this  idea  was  abandoned,  and  no  private  grants  were 
made.^     In  People  v.  O'Brien,^  the  court  held  that 

»  Blake  v.  McClung,  174  U.  S.  239. 

»  118  U.  S.  356.  •  174  U.  S.  339. 

•  Commonwealth  v.  Hilton,  174  Mass.  29,  32. 

•  Maine,  Ancient  Law,  170. 

•  4  Wheat.  518. 

'  Baldwin,  Corporations  before  1789,  Am.  Hist.  Review,  Vol.  VIII » 
p.   449,  and  same  material  in  Two  Centuries  of  Legal  Growth. 
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though  the  State  could  wind  up  the  corporate  existence 
of  a  company  formed  to  operate  a  street  railway  in 
New  York  City  yet  the  property  right  to  use  certain 
streets,  which  right  the  corporation  had  previously 
assigned,  could  not  be  reached  by  the  State  through 
control  of  the  corporate  entity  which  it  claimed  to 
have  created  and  had  clothed  with  the  power  of  emi- 
nent domain.  Only  future  exercise  of  the  delegated 
power  of  eminent  domain  could  be  reached.  With 
the  past,  present,  or  future  contract  relations  of 
the  individuals  composing  the  corporation  the  State 
was  not  concerned.  With  the  growth  of  corporate 
enterprise,  police  regulation  of  corporations  was  con- 
sidered necessary.  Thus,  having  abandoned  the  atti- 
tude of  granting  charters  and  privileges,  and  with  a 
truer  estimate  of  their  powers,  the  States  passed 
general  incorporation  laws,  under  which  a  certain 
number  of  individuals  made  a  contract,  for  certain 
purposes  and  objects,  to  exercise  powers.  That  this 
is  the  true  notion  of  the  power  of  the  State  over  corpo- 
rations is  shown  not  only  by  the  laws  of  the  various 
States  upon  the  subject  but  also  by  the  decisions  of 
their  courts  upon  national  corporations.  It  being 
considered  that  these  corporations  are  merely  the 
permanent  contractual  relations  between  individuals 
under  the  regulation  of  the  rules  of  the  national  law 
upon  the  subject,  they  are  considered  not  empowered 
to  assume  the  existence  of  these  relations  within  the 
States  without  conforming  to  the  regulations  of  the 

But  it  was  the  argument  of  Webster,  in  asking  for  the  decision, 
that  the  State  Legislature  had  ample  power  to  deal  with  abuses 
in  corporate  management.  See  Miller  v.  State,  15  Wall.  478; 
People  V.  O'Brien,  iii  N.  Y.  i;  Metropolitan  St.  Ry.  v.  Commis- 
sioners. 174  N.  Y.  714,  Douglas  v.  Kentucky,  168  U.  S.  488. 
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State.  The  use  of  public  property  and  the  exercise 
of  a  common  or  public  calling  has  no  necessary  rela- 
tion to  corporate  existence.  *'A  railroad,"  for  ex- 
ample, "  is  a  public  highway  and  none  nor  the  less  so  be- 
cause constructed  and  maintained  through  the  agency 
of  a  corporation  deriving  its  existence  and  powers 
trom  the  State."^  A  raikoad's  right  of  way  has  the 
substaQtiahty  of  a  fee  and  it  is  private  property  even 
to  the  pubHc  in  all  else  but  an  interest  and  benefit  in  its 
uses?  •  Both  corporations  performing  public  services 
and  the  people  beneficially  interested  have  rights  in 
the  property  used  in  the  exercise  of  public  franchises.' 
That,  therefore,  which  requires  regulation  in  the 
public  interest  is  not  the  corporate  contract  but  the 
exercise  of  the  public  calling.  The  incorporated  part- 
nership doing  a  local  manufacturing  or  trading  busi- 
ness is  no  more  a  subject  for  government  regulation 
than  the  individual.  The  essential  is  above  and  be- 
yond the  corporate  contract  and  has  no  relation  to  it. 
§  28.  State  Law  cannot  ABRmoE  Rights  guaran- 
teed BY  National  Law.  —  States  have  assimied  to 
empower  corporations  originating  within  their  borders 
to  do  in  other  States  that  which  they  are  forbidden, 
to  do  by  the  laws  under  which  they  are  incorporated. 
Thus  the  State  of  New  Jersey  permits  the  corporations 
formed  under  its  laws  to  claim  the  power  of  construct- 
ing and  operating  railroads  anyivhere  except  in  the 
State  of  New  Jersey.    The  right  of  a  foreign  corporation 

*  Mr.  Justice  Harlan  in  Smyth  v.  Ames,  169  U.  8.  466. 

'  Western  Union  Tel.  Co.  v.  Pennsylvania,  195  U.  S.  540;  Pumpelly 
V.  Green  Bay  Co.,  13  Wall.  166,  181 ;  Scranton  v.  Wheeler,  179  U.  S. 
153;  Chicago,  Milwaukee  &  St.  Paul  Railway  v,  Minnesota,  134  U. 
S.  418. 

•  Smyth  V.  Ames,  169  U.  S.  466. 
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to  exercise  this  power  would  not  be  recognized  in 
that  State.  The  formal  right  to  be  may  be  granted 
for  use  anywhere,  the  substantial  right  to  use  public 
property  is  the  real  gift  of  the  State.  For  such  pur- 
poses as  using  public  property  or  exercising  a  public 
calling  the  corporations  organized  under  national  laws 
are  by  the  States  considered  to  be  foreign.  If  the  prop- 
erty used  is  that  of  a  city,  the  real  creator  of  that 
which  is  the  subject  of  public  regulation  is  the  city 
which  granted  the  property  and  the  right  to  use  it. 

"The  term,  other  governments,  as  used  in  2  Rev.  Stat, 
p.  281,  defining  a  foreign  corporation  to  be  one  created  by 
the  laws  of  any  other  State,  government,  or  country  than 
Indiana,  applies  to  the  government  of  the  United  States. "  ^ 

**A  national  bank  is  a  foreign  corporation,  under  Code 
of  Procedure,  sec.  227,  defining  a  foreign  corporation  to  be  a 
corporation  created  under  the  laws  of  any  other  State, 
government,  or  country. "  ' 

**A  national  bank  organized  tmder  act  of  Congress  is 
a  foreign  corporation  within  2  Rev.  Stat.  p.  457,  sec.  2, 
allowing  foreign  corporations  created  by  the  laws  of  any 
other  State  or  country  to  prosecute  a  suit  in  this  State,  on 
giving  security  for  costs. "  * 

**A  corporation  created  in  the  District  of  Columbia  by 
an  act  of  Congress  is  not  a  corporation  for  the  entire 
Union,  and  can  do  business  outside  of  the  District  only 
under  comity  of  States,  on  the  same  terms  as  other  foreign 
corporations. "  * 

»  Daly  V.  Nat'I  Life  Ins.  Co.,  64  Ind.  I. 

*  Cooke  V.  State  National  Bank,  50  Barb.  389;  52  N.  Y.  96. 

*  National  Park  Bank  v.  Gunst,  x  Abbott,  N.  C.  292.  In  1836 
the  Bank  of  the  United  States,  in  a  suit  by  it,  was  obliged  to  produce 
an  exemplification  of  its  charter.  U.  S.  Bank  v.  Stearns,  15  Wend. 
314;  the  United  States  is  a  foreign  corporation.  In  re  Merriam, 
141  N.  Y.  479,  but  §  227  is  now  repealed  and  see  S  3343- 

*  Hadley  v.  Freedman's  Savings  and  Trust  Co.,  2  Tenn.  Ch.  122. 
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'*But  a  corporation  chartered  by  Congress  is  neither  an 
alien  nor  a  citizen  of  another  State.  It  has  a  legal  existence 
in  every  one  of  the  United  States. "  * 

"Where  a  corporation  is  organized  by  an  act  of  Con- 
gress,  the  determination  of  whether  it  is  a  foreign  or 
domestic  corporation  depends  on  whether  or  not  it  is 
located  within  the  State. "  ' 

**A  company  incorporated  by  an  act  of  Congress  is  not 
a  foreign  corporation  within  the  meaning  of  Revenue  Act, 
June  7,  1879,  and  although  it  does  business  in  the  State, 
is  not,  therefore,  obliged  to  take  out  a  license,  and  to  pay 
the  tax,  provided  for  by  said  section. "  • 

It  is  well  established  now  that  the  power  of  Congress 
to  govern  the  territories  is  absolute.  The  corpora- 
tions created  by  the  legislature  of  the  territory  are 
subject  to  such  provisions  as  Congress  may  make. 
Yet,  on  the  admission  of  a  territory  as  a  State  into 
the  Union,  corporations  created  by  the  legislature  of 
the  territory  become  corporations  of  the  State.* 

§  29.  State  Control  is  limited  to  the  Exercise 
OP  Police  Power  and  the  Taxation  of  Property 
FOR  Purposes  op  Local  Government.  —  The  true 
rule  which  stands  out  through  all  the  decisions  is  that 
the  State  governments  may  exercise  the  police  power 
over  the  corporations  of  the  other  States  and  of  the 
national  government  and  may  tax  their  property, 
but  that  such  exercise  is  subject  to  the  Constitution 
and  the  laws  of  the  United  States.     This  is  made 

»  Eby  V.  Northern  Pacific  R.  R.  Co.,  13  Phil.  144. 

*  First  Nat'l  Bank  v.  Doying,  2  Civ.  Proc.  Rep.  Pa.  61. 

*  Commonwealth  v.  Texas  &  Pac.  R.  Co.,  98  Pa.  St.  90;  Eby  v. 
Northern  Pac.  R.  R.  Co.,  13  Phil.  144. 

*  Kansas  Pacific  Ry.  Co.  v.  Atch.,  Topeka  &  Santa  F6  R.  R.  Co.. 
112  U.  S.  414. 
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dear  in  the  succeeding  sections  by  an  examination  of 
some  of  the  leading  cases  upon  the  police  and  other 
powers  which  the  State  governments  assimie  to  exercise 
supposedly  in  concurrence  with  the  national  govern- 
ment but  really  in  the  exercise  of  the  right  of  local 
self-government. 

§  30.  The  Power  to  create  Corporations. 

"  Unlike  the  State  legislatures. "  it  is  said,  **  Congress  has 
no  inherent  power  to  create  corporations,  for  its  powers 
of  legislation  are  only  such  as  are  conferred  upon  it  by  the 
Constitution  of  the  United  States.  That  instrument,  in 
addition  to  conferring  upon  Congress  various  specific 
powers,  provides  that  it  shall  have  the  power  *to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. '  * 
Under  this  provision  Congress  has  the  power  to  create  a 
corporation  whenever  the  corporation  is  a  necessary  or 
proper  means  for  carrying  into  execution  any  power 
which  is  conferred  by  the  Constitution  upon  the  govern- 
ment of  the  United  States,  or  upon  any  department  or 
officer  thereof.*  In  no  other  case  has  it  any  power  to 
create  a  corporation  when  acting  as  the  legislature  of  the 
United  States."* 

This  is  true  upon  the  principle  enunciated  by  Dicey: 

"Every  legislative  assembly  existing  under  a  federal 
constitution  is  merely  a  subordinate  law-making  body, 

*  Const.  Art  I,  sec.  8.  cl.  i8. 

'  McCuUoch  V.  Maryland,  4  Wheat.  3x6;  Osbom  v.  Bank,  9 
Wheat.  738;  Brown  v.  Maryland,  12  Wheat.  419;  Weston  v.  Charles- 
ton, a  Pet.  466;  Farmers'  &  Mechanics'  National  Bank  v.  Bearing, 
91  U.  S.  29. 

'  dark  &  Marshall  on  Private  Corporations,  Vol.  I,  p.  1x3,  sec. 
40,  a. 
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whose  laws  are  of  the  nature  of  by-laws,  valid  whilst  within 
the  authority  conferred  upon  it  by  the  Constitution,  but 
invalid  or  unconstitutional  if  they  go  beyond  the  limits 
of  such  authority. "  * 

But  this  is  true  of  the  States  as  well,  and  it  caimot 
be  shown  that  the  States  have  been  given  the  right 
expressly  to  create  corporations.  An  examination 
of  the  subject  by  Judge  Simeon  E.  Baldwin  showed 
that  no  such  right  was  assumed  before  1789.'  But 
the  asstmiption  of  an  implied  power  by  States  does  not 
deny  the  power  to  the  United  States.  An  implica- 
tion of  power  for  this  purpose  in  the  States  would  give 
force  to  a  similar  implication  in  the  nation. 

It  is  admitted  that  for  certain  purposes  the  power 
to  create  corporations  was  implied  to  Congress  by  the 
Constitution.  And  the  national  government  was  not 
restrained  by  the  provision  concerning  the  impair- 
ment of  contracts  which  denied  to  the  States  that 
control  of'  artificial  persons  necessary  for  the  pro- 
tection of  the  public.  Any  power,  whether  reserved 
or  not  to  the  States,  is  as  little  capable  of  exercise  by 
the  States,  if  it  conflicts  with  the  Constitution,  as  by 
the  national  government,  on  the  gro\md  of  want  of 
express  grant.  The  power  of  regulating  the  formation 
of  corporations  is  as  natural  to  the  province  of  the 
national  government  as  it  is  in  theory,  and  has  proved 
in  practice,  incapable  of  effective  exercise  by  the  States. 
The  admission  of  the  power  of  Congress  to  create  cor- 
porations for  specific  enumerated  purposes  goes  too 
far,  in  the  absence  of  specific  prohibition,  to  permit 

*  The  Law  of  the  Constitution,  140. 

•  Corporations  before  1789,  Am.  Hist.  Review,  Vol.  VIII,  p.  449^ 
and  in  Two  Centuries  of  Legal  Growth. 
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of  the  denial  of  the  right  to  create  corporations.*  The 
Supreme  Court  has  recognized  the  rule  that  those  who 
have  the  power  may  not  be  restricted  as  to  the  means. 
The  right  to  create  a  corporation  as  a  means  to  an  ob- 
ject specified  in  the  Constitution  cannot  be  said  to  be 
a  prohibition  of  the  right,  but  rather  an  assertion  of 
the  capacity  of  the  national  government  for  the  ex- 
ercise  of  the  means.  And  the  exercise  of  a  means 
without  specific  grant  of  the  means  is  proof  of  the 
power  of  the  government  to  exercise  that  means  with- 
out express  grant  whether  as  a  means  or  as  a  power. 
The  national  government  is  that  kind  of  government 
to  which  let  us  not  say  the  creation  but  rather  the 
recognition  of  the  existence  of  artificial  persons  is  the 
natural  and  exclusive  prerogative,  namely,  the  govern- 
ment of  a  nation ;  this  the  State  governments  are  not. 
The  national  government  does  in  fact  through  its  con- 
trol of  the  District  of  Columbia  exercise  to  the  fullest 
extent  that  supposedly  sovereign  function  of  certify- 
ing that  A,  B,  and  C,  have  incorpcJrated  themselves 
for  certain  purposes,  with  a  certain  capital,  and  cer- 
tain powers.  Thus  without  drawing  upon  the  truly 
national  power  Congress  may  provide  for  the  incor- 
poration of  companies  to  the  same  extent  as  any  State. 
The  nation,  then,  has  a  deeper  source  of  power  than  the 
States. 
This  is  only  half  seen  by  Dicey : 

"A  Federal  State  derives  its  existence  from  the  Constitu- 
tion just  as  a  corporation  derives  its  existence  from  the 
grant  by  which  it  is  created.  Hence  every  power,  execu- 
tive, legislative,  or  judicial,  whether  it  belong  to  the  nation 
or  to  the  individual  States,  is  subordinate  to  and  controlled 

*  Gibbons  v.  Ogden,  9  Wheat,  i. 
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by  the  Constitution.  Neither  the  President  of  the  United 
States  nor  the  Houses  of  Congress  nor  the  Governor  of 
Massachusetts  can  legally  exercise  a  single  power  which 
is  inconsistent  with  the  articles  of  the  Constitution.'** 

The  articles  of  the  Constitution,  however,  make  a 
whole  which,  when  read  together,  expresses  something 
which,  while  not  expressed  in  any  one  article,  is  yet  as 
effectively  expressed  as  if  it  were  appended  to  each, 
and  is  a  part  of  the  Constitution,  less  separable  from  it 
than  any  article,  for  it  must  be  read  into  each.  If  the 
Constitution  created  a  government  stronger  than  a 
confederation,  the  United  States  thereby  became  a 
nation. 

This  was  true  at  the  beginning,  and  although  not 
seen  by  some  until  pointed  out  by  Lincoln  (when  he 
denied  that  the  Constitution  created  a  nation  the 
principle  of  which  was  disintegration)  and  fought  for 
by  the  nation's  army  and  navy,  yet  it  was  true  as  an 
inherent  fact.  Dicey,  then,  failed  to  see  that  distinc- 
tion pointed  out  by  Webster  when  he  said  that  the 
Constitution  was  an  executed  contract  to  be  a  nation.* 
The  United  States  was  from  its  inception  not  a  govern- 
ment of  Federal  States,  as  Dicey  leaves  it  to  be  sup- 
posed, but  an  executed  federation  into  which  all  were 
received  as  into  a  greater  paramoimt  State  —  the 
Nation.' 

**And  so  a  corporation  created  by  or  under  an  act  of 
Congress,  since  it  is  a  creature  of  the  Federal  Govern- 
ment, is  not  subject  to  control  by  the  State  legislatures, 

*  Law  of  the  Constitution,  144. 
^  Reply  to  Calhoun,  quoted  infra. 

^  "In  a  unitarian  republic,  a  federal  court  has  no  proper  place." 
"Dicey,  Law  of  the  Constitution,  166.     See  Webster,  Works,  Vol.  VI, 

p. 131. 
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except  in  so  far  as  Congress  has  subjected  them  to  State 
control."* 

§  31.  A  Corporation  is  a  Contract  between 
THE  Members,  protected  by  National  Law. — The 
same  rule  of  State  action  governs  national  corpora- 
tions, foreign  corporations  created  in  other  States,  and 
domestic  corporations,  citizens  of  the  United  States, 
citizens  of  other  States,  and  citizens  of  the  States.  It 
is  impossible,  \mder  the  Constitution,  to  formulate  any . 
other  rule  based  either  on  fact  or  on  consistency.  The 
corporation  is  a  group  of  individuals  joined  by  con- 
tract, and  the  fact  that  they  are  several  and  indeter- 
minate cannot  change  their  collective  status.  Nor  is 
the  corporation  property  in  itself.  Finance  takes  note 
of  this  in  its  estimate  of  the  value  of  a  going  concern, 
and  this  estimate  is  adopted  by  the  courts  in  appoint- 
ing receivers  under  railroad  mortgages.  The  State 
government  may  tax  the  property  of  the  corporation 
within  the  State,  and  regulate  the  acts  of  the  corpora- 
tion in  the  interest  of  the  public  peace,  but  it  may 
neither  impair  the  usefulness  of  the  property  devoted 
to  the  public  service  *  nor  the  obligation  of  the  contract 
upon  which  the  existence  of  the  corporation  rests. 

In  the  Dartmouth  College  Case,'  it  was  held 

"that  the  charter  granted  by  the  British  crown  to  the 
trustees  of  Dartmouth  College  in   1769,  was  a  contract 

»  State  V.  Curtis,  35  Conn.  374,  95  Am.  Dec.  263;  McCuUoch  v. 
Maryland,  4  Wheat.  316;  First  National  Bank  of  Louisville  v. 
Commonwealth,  9  Wall.  353;  Union  Pacific  R.  Co.  v.  Peniston,  18 
-Wall,  s;  Farmers'  &  Mechanics'  National  Bank  v.  Bearing,  91  U.  S. 
29;  Clark  &  Marshall  on  Corporations,  sec.  282,  6. 

'  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  181. 

•  4  Wheat.  518. 
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within  the  meaning  of  the  Constitution,  and  protected  by- 
it  ;  that  the  college  was  a  private  charitable  institution  not 
liable  to  the  control  of  the  legislature  of  New  Hampshire, 
and  that  an  act  of  that  body  altering  the  charter  in  a 
material  respect,  without  the  consent  of  the  corporation, 
was  an  act  impairing  the  obligation  of  the  charter  in  a 
material  respect,  and  consequently  unconstitutional  and 
void." 

§  32.  A  State  could  not  Authorize  a  Contract 
OP  Incorporation  which  it  could  not  Impair. 
The  Reserved  Power  to  Repeal,  Alter,  or 
Amend.  —  In  the  case  of  The  Charles  River  Bridge 
V,  The  Warren  Bridge,*  the  true  nature  of  the  State 
control  of  corporations  and  the  substantial  element  of 
corporations  which  the  State  by  actual  creation 
reserves  the  right  to  control  was  indicated. 

"The  object  and  end  of  all  government  is  to  promote  the 
happiness  and  prosperity  of  the  commimity  by  which  it  is 
established,  and  it  can  never  be  assumed  that  the  govem- 

*  II  Pet.  420.  In  Cross  v.  Peach  Bottom  Ry.  Co.,  90  Pa.  St. 
392,  Mr.  Jtistice  Gordon  sajrs:  '*  The  legislative  reservation  is  in  the 
nature  of  a  police  power  designed  for  the  protection  of  the  public 
welfare,  and  where  such  protection  becomes  necessary,  the  law- 
making power  may  act  without  consulting  either  the  interests  or 
will  of  the  company  and  in  such  case  it  may  well  be  that  not  only 
the  company  but  its  stockholders  must  submit  to  the  legislation 
thus  imposed  upon  them.  Where,  however,  this  legislation  results 
from  the  motion,  and  for  the  benefit  of  the  corporation,  the  case 
is  different;  for  when  an  alteration  of  the  charter  is  made  on  the 
suggestion  of  the  company  itself,  the  Act  of  1849  has  nothing  to 
do  with  the  case;  the  legislature  always  had  such  power.  The 
reservation  in  the  act  named  was  only  intended  to  enable  the 
legislature  to  act  without  the  consent  and  against  the  will  of 
the  corporation. "  But  a  prior  statute  could  not  add  to  the  police 
power  of  the  State;  such  power  is  inherent  and  correlative  with 
inherent  duty. 
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inent  intended  to  diminish  its  power  of  accomplishing  the 
end  for  which  it  was  created;  and  in  a  cotmtry  like  ours, 
free,  active,  and  enterprising,  continually  advancing  in 
numbers  and  wealth,  new  channels  of  commtmication  are 
daily  fotmd  necessary.  When  a  corporation  alleges  that  a 
State  has  abandoned  for  seventy  years  its  power  of  im- 
provement and  public  accommodation,  the  community 
have  a  right  to  insist  that  its  abandonment  ought  not  to 
be  prestmied. 

"The  act  of  incorporation  of  the  proprietors  of  the 
Charles  River  Bridge  is  in  the  usual  form,  and  the  privileges 
such  as  are  usually  given  to  corporations  of  that  kind. 
It  confers  on  them  the  ordinary  faculties  of  a  corporation 
for  the  purpose  of  btiilding  a  bridge,  and  establishes  cer- 
tain rates  of  toll,  which  the  company  are  authorized  to 
take.  This  is  the  whole  grant.  There  is  no  exclusive 
privilege  given  to  them  over  the  waters  of  the  Charles 
River. 

"Amid  the  multitude  of  cases  which  have  recurred, 
and  have  been  daily  occurring  for  the  last  forty  or  fifty 
years,  this  is  the  first  in  which  such  an  implied  contract 
has  been  contended  for;  and  this  court  is  called  upon  to 
infer  it  from  an  ordinary  act  of  incorporation  containing 
nothing  more  than  the  usual  stipulations  and  provisions 
to  be  found  in  every  such  law.  The  absence  of  any  such 
controversy,  where  there  must  have  been  so  many  occasions 
to  give  rise  to  it,  proves  that  neither  States  nor  individuals 
nor  corporations  ever  imagined  that  such  a  contract  can  be 
implied  from  such  charters.  It  shows  that  the  men  who 
voted  for  these  laws  never  imagined  that  they  were  forming 
such  a  contract,  and  if  it  is  maintained  that  they  have 
made  it,  it  mtist  be  by  a  legal  fiction  in  opposition  to 
the  truth  of  the  fact,  and  the  obvious  intention  of  the 
party.  The  court  cannot  deal  thus  with  rights  reserved 
to  the  States,  and  by  legal  intendment  and  mere  technical 
reasoning  take  away  from  them  any  portion  of  that  power 
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over  their  oivn  internal  police  and  improvement  which  is  so 
necessary  to  their  well-being  and  prosperity, " 

The  State  will  not  be  presumed  to  have  divested 
itself  of  property  or  of  its  police  power.  The  reason 
given  for  this  refusal  to  presume  is  the  very  one  why 
we  should  not  presume  that  the  States  have  the  right 
by  reservation  to  make  laws  which  have  the  effect  of 
retarding  that  development,  referred  to  in  the  case, 
which  is  now  being  carried  forward  by  the  agency  of 
corporations  and  individuals  incapable  of  being  the 
citizens  of  all  the  States  through  which  their  opera- 
tions extend.  It  is  the  reason,  too,  which  leads  to 
the  opinion,  established  in  later  cases  as  a  principle, 
that  this  police  power  of  the  State  over  corporations 
is  in  its  extent  and  limitations  merely  an  obligation  of 
which  the  State  not  only  is  not  presumed  to  have 
divested  itself,  but  is  forbidden  to  divest  itself.  The 
right  of  the  public  to  means  of  communication  is 
publici  juris,^  that  is,  of  public  right  and  interest. 
By  our  Constitution  that  which  is  of  public  right  for 
the  citizens  of  one  State  is  so  for  the  citizens  of  the 
other  States,  and  the  States  cannot  by  grant  to  cor- 
porations divest  themselves  of  their  right  and  obliga- 
tion to  protect  these  rights  for  their  own  citizens  and 
for  those  of  the  other  States.  The  case  shows  that 
only  when  the  State  gives  the  use  of  property  or  a  real 
franchise  does  the  reservation  of  control  arise.  No 
interest  attaches  to  the  free  exercise  of  the  right  of 
contract. 

The  common  law  recognized  the  right  of  associa- 
tion of  individuals  into  what  we  now  term  "unincor- 
porated associations."     The  difference  between  such 

*  Lord  Hale,  De  Portibus  Maris,  77. 
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bodies  and  corporations  is  that  the  law  permits,  in 
return  for  a  publication  of  the  purposes,  powers,  re- 
sources, and  limitations  of  the  body,  an  exemption  from 
liability  beyond  the  amount  so  publicly  staked,  tmless 
such  liability  is  based  upon  mismanagement  of  the 
enterprise.  The  part  taken  by  the  State  govern- 
ment is  in  the  recognition  of  the  common-law  right 
of  association  and  the  purely  ministerial  function  of 
recording  the  contract  of  the  incorporators.  The 
right  of  being  a  corporation  and  the  limitations  upon 
its  exercise  are  not  in  the  nature  of  a  gift  from  the 
State  government  but  of  the  common  law.  Nor  does 
the  State  assert  that  any  persons  are  denied' that  right, 
or  even  that  the  members  of  a  dissolved  association 
may  not  reassociate  with  the  same  rights  so  far  as  the 
decree  of  dissolution  affected  no  property  of  the  cor- 
poration and  was  limited  to  revocation  of  its  corpo- 
rate capacity.  The  right  to  make  a  corporate  contract 
is  free;  the  only  contract  between  the  corporation  and 
the  State  relates  to  the  exercise  by  the  corporation  of 
franchises  granting  eminent  domain  or  the  use-  of 
public  property.  Despite  what  the  Dartmouth  College 
Case  is  thought  to  have  decided,  the  only  contract 
involved  in  a  private  corporation  is  that  of  the  stock- 
holders or  incorporators  with  one  another  and  them- 
selves collectively  as  the  corporation.*  While  the 
State  may  decree  or  authorize  insignificant  and  im- 
material charges  in  the  corporate  contract,  just  as  it 

«  Cook  on  Corporations.  Vol.  II,  sec.  609,  citing  Livingston  v. 
Lynch.  4  Johns.  Ch.  573:  Hartford  &  New  Haven  R.  R.  Co.  v.  Cros- 
well,  5  Hill,  383;  Natusch  v.  Irving.  Gow  on  Partnership,  39^.  or 
a  Cooper's  Ch.  358.  Morawetz  on  Private  Corporations,  Vol.  II, 
sec.  1047.  Thompson,  Commentaries  on  the  Law  of  Corporations, 
Vol.  I,  sec.  71;  a  Kent,*  p.  a68;  Sutton's  Hospital,  10  Rep.  22  b. 
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may  in  the  case  of  all  contracts/  yet  no  material  change 
can  be  made,  even  though  sanctioned  by  the  legisla- 
ture without  the  consent  of  all  the  stockholders.* 
The  contract  sought  to  be  impaired  by  the  legislature 
in  the  Dartmouth  College  Case  •  was  not  between  the 
corporation  and  the  State.  The  college  was  chartered 
by  the  Crown  in  1769.  Whether  the  Crown  had  the 
right  to  do  what  was  sought  to  be  done  is  immaterial, 
for  the  State  certainly  did  not  succeed  to  such  right, 
and  there  cotdd  be  no  contract  between  the  corpora- 
tion and  the  State  since  the  State  did  not  succeed  to 
the  Crown  and  if  the  State  did  so  succeed,  that,  too,  is 
immaterial;  for  the  attempt  of  the  legislature  was  to 
increase  the  number  of  trustees  of  the  college,  that  is, 
to  change  the  contract  of  the  corporation  to  which  it 
never  was  a  party. 

The  Dartmouth  College  Case  properly  held  that 
the  State  could  not  impair  a  contract  between  itself 
and  the  corporation.  That  principle  is  correct,  de- 
spite numerous  decisions  to  the  contrary.  It  was 
correct  in  the  Dartmouth  College  Case  for  the  peculiar 
reason  that  there  was  no  such  contract  to  impair. 
The  case  held  that  a  charter  of  incorporation  is  a 

*  Thompson  on  Corporations,  I,  68;  Banet  v.  Alton  &  Sangamon 
R.  R.  Co.,  13  111.  513;  Fry's  Executor  v.  Lexington,  etc.,  R.  R.  Co., 
2  Mete.  (Ky.)  314;  Cross  v.  Peach  Bottom  Ry.  Co.,  90  Pa.  St.  392; 
Peoria  &  R.  I.  R.  R.  Co.  v.  Preston,  35  Iowa,  115;  Chattanooga, 
Rome  &  Columbus  R.  R.  Co.  v.  Warthen,  98  Ga.  599. 

'  Clearwater  v.  Meredith,  i  Wall.  25;  Hartford,  etc.,  R.  R.  Co. 
V.  Croswell,  5  Hill,  383;  Knoxville  v.  Knoxville,  etc.,  R.  R.  Co.,  22 
Fed.  758;  Black  v.  Delaware  &  Raritan  Canal  Co.,  24  N.  J.  Eq.  455; 
Manheim,  Petersburg  &  Lancaster  Plankroad  Co.  v.  Amdt,  31  Pa. 
St.  317;  Lauman  v.  Lebanon  Valley  R.  R.  Co.,  30  Pa.  St.  42;  State 
V.  Green,  78  Mo.  188;  Tucker  v.  Russell,  82  Fed.  263. 

•  4  Wheat.  518.  Parliament  may  repeal  a  contract.  See  Brick 
Church  V.  New  York,  5  Cow.  (N.Y.)  538. 
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contract  between  the  State  and  the  corporation.  The 
restdt  was  correct  but  the  premise  was  incorrect. 
Under  the  pretext  of  reserving  in  advance  the  right 
which  it  was  supposed  the  States  would  have  had 
but  for  the  Dartmouth  College  Case,  the  State  assumes 
the  existence  of  a  contract  between  it  and  every  cor- 
poration, a  contract  which  does  not  exist,  and  reserves 
the  right  to  break  that  contract  upon  its  own  part,  a 
right  which  denies  the  existence  of  any  contract.  **  If 
one  party  to  a  contract  has  the  imrestrained  power  to 
say  what  it  means,  the  other  has  no  rights  except  by 
sufferance.  Human  language  is  not  strong  enough  to 
place  the  parties  in  that  position.  No  one  can  be 
made  by  contract  the  filial  judge  of  his  own  acts."  * 
To  meet  the  decision  in  the  Dartmouth  College  Case, 
the  States  adopted  in  their  constitutions  and  general 
statutes  clauses  reserving  to  themselves,  in  case  of  all 
subsequently  granted  charters,  the  right  to  repeal  or 
amend  them.  These  reservations  are  worthless,  for 
four  reasons;  first,  the  States  did  not  grant  any  char- 
ters to  repeal,  alter,  or  amend;  second,  they  were  not 
parties  to  the  corporation  charter  except  as  sovereigns, 
and  sovereigns,  we  have  seen,  they  are  only  to  the  ex- 
tent of  the  duty  imposed  by  police  power  which  could 
not  be  increased  or  diminished  by  expression;  third, 
the  charter  or  contract  which  they  really  might  repeal, 
alter,  or  amend  was  one  between  the  incorporators  or 
stockholders,  a  matter  to  which  the  State  was  not  a 
party,  and  the  right  to  repeal,  alter,  or  amend  which 
its  reservation  did  not  cover;  fourth,  the  State  could 
not,  by  virtue  of  reservation  or  without  such  reservation, 

»  The  Industrial,  etc.,  Co.  v.  Tod,  N.  Y.  L.  J.  Feb.  7,  1905,  Court 
of  Appeals.     The  State  never  guarantees  capital  stock  value. 
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impair  a  contract  to  which  it  was  a  party,  or  impair, 
or  empower  others  to  impair,  a  contract  to  which  it 
was  not  a  party.  Two  statements  are  made  against 
these  reasons.     One  is  that 

**If  the  charter,  or  an  existing  constitutional  provision  or 
general  law,  reserves  to  the  legislature  a  plenary  right  of 
alteration  or  repeal,  then  the  co-adventurers,  by  accept- 
ing the  charter  or  the  general  enabling  act,  and  organizing 
under  it,  consent  that  future  legislatures  may  exercise  that 
right ;  and  it  seems  to  be  imtenable  that  they  may  repudi- 
ate that  consent  and  fly  in  the  face  of  future  legislation 
which  takes  place  tmder  a  right  thus  reserved."  * 

The  other  is  that 

"In  my  judgment  the  reservation  is  to  be  interpreted  as 
placing  the  State  legislature  back  on  the  same  platform  of 
power  and  control  over  the  charter  containing  it  as  it  would 
have  occupied  had  the  constitutional  restriction  about  con- 
tract never  existed,  namely,  legislation  without  violation."^ 

What  the  Dartmouth  College  Case '  proved  was  that 
the  State  did  not  give  any  franchise  and  the  reserved 
power  clause  was  to  prevent  irrepealable  gf  ants  of  the 
use  of  public  property,  rights  publici  juris,  or,  as  they 
are  sometimes  called,  special  franchises.*  What  it  is 
attempted  to  do  under  these  reservations  is  to  make 
impossible  the  existence  in  any  State  of  a  valid  con- 

*  Thompson,  Commentaries  on  the  Law  of  Corporations,  Vol. 
IV,  sec.  5417. 

'  Dissenting  opinion  of  Mr.  Justice  Bradley  in  the  Sinking-Fund 
Cases,  99  U.  S.  700  (1878),  p.  748.  See  also  Detroit  v.  Detroit  and 
Howell  Plankroad  Co.,  43  Mich.  145  (1880),  Cooley,  J. 

»  4  Wheat.  518. 

*  Metropolitan  Street  Ry.  Co.  v.  Commissioners,  174  N.  Y.  714, 
and  cases  cited. 
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tract,  either  between  the  State  and  the  corporation,  or 
the  corporation  and  the  incorporators,  or  the  incorpo- 
rators among  themselves.  But  this  object  is  not  at- 
tained, for  no  State  or  individual  can  force  an  agree- 
ment to  waive  the  Constitution  of  the  United  States.* 
If  this  can  be  done,  the  only  remedy  would  be  to  in- 
corporate tmder  national  law  with  such  sanctions  of 
contract  as  the  common  law  affords;  that  is,  then  the 
State,  giving  nothing,  would  not  have  even  the  present 
shallow  pretext  to  mould  the  terms  of  contracts  at  its 
pleasure. 

"It  is  said  that  the  company,  having  accepted  its 
charter  with  full  knowledge  of  the  fact  that  the  legislature 
had  retained  the  right  to  alter  and  amend  it,  must  be 
regarded  as  waiving  the  protection  of  any  constitutional 
provision,  and  consenting  in  advance  to  any  amendment 
the  legislature  might  see  fit  to  make,  and,  therefore,  it  is 
bound  thereby  as  matter  of  contract.  It  must  be  remem- 
bered, however,  that  while  the  company,  when  it  accepted 
its  charter,  must  be  regarded  as  having  done  so  with 
notice  of  the  fact  that  the  legislature  reserved  the  right  to 
amend,  yet  it,  at  the  same  time,  had  notice  of  the  several 
provisions  of  the  Constitution  placing  limitations  upon  the 
legislative  power,  and,  therefore,  it  had  a  right  to  assume 
that  the  legislature  could  and  would  only  exercise  the 
reserved  right  to  amend  within  the  limitations  prescribed 
by  the  Constitution,  Hence  it  cannot  properly  be  said 
that  the  corporation,  by  accepting  its  charter  with  notice 
of  the  reserved  right  to  amend,  consented  that  the  legis- 
lature might  make  any  amendment  to  its  charter,  but  only 
such  as  it  could  make  within  the  limitations  prescribed  by 
the  Constitution.  It  could  not  asstune,  or  even  anticipate 
that  the  legislature  would  violate  the  law  of  its  existence 

>  Home  Insurance  Co.  v.  Morse,  ao  Wall.  445- 
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and  undertake  to  do  that  which  the  people,  in  their  sov- 
ereign capacity,  had  forbidden. "  * 

>  Dissenting  opinion  of  Mr.  Justice  Mclver  in  R.  R.  Co.  v,  Gibbes, 
37  S.  C.  385.  A  list  of  cases  follows  in  which  the  limitations  upon 
the  reserved  power  are  discussed.  The  greater  number  hold  that 
the  reservation  is  good.  U.  S.  cases:  Miller  v.  State,  15  Wall.  478; 
Close  V.  Glen  wood  Cemetery,  107  U.  S.  466;  Looker  v.  Majmard, 
179  U.  S.  46;  Bryan  v.  The  Church,  151  U.  S.  639;  Smith  v.  Atchi- 
son, Topeka  &  Santa  F^  R.  R.  Co.,  64  Fed.  272;  C.  H.  Venner  Co. 
V.  United  States  Steel  Corporation,  116  Fed.  1013;  Hill  v.  Glasgow 
R.  R.  Co.,  41  Fed.  610;  Clearwater  v,  Meredith,  i  Wall.  25;  McKee 
V.  Chatauqua  Assembly,  130  Fed.  536;  Howrey  v,  Indianapolis 
&  Cincinnati  R.  R.  Co.,  4  Biss.  78;  Pennsylvania  College  Cases,  13 
Wall.  190.  Conn:  N.  H.  etc.,  R.  R.  v.  Chapman,  38  Conn.  56;  Bishop 
V.  Brainerd,  28  Conn.  289.  Kentucky:  Louisville  v.  University,  15  B. 
Monr.  642;  Sage  v.  Dillard,  15  B.  Monr.  340;  Shelby  County  v. 
Shelby  R.  R.  Co.,  $  Bush.  225;  Orr  v.  Bracken  Co.,  81  Ky.  593. 
California:  Market  St.  R.  R.  Co.  v.  Hellman,  109  Cal.  571.  Georgia: 
Snook  V.  Improvement  Co.,  83  Ga,  61.  Illinois:  Park  v.  Modem 
Woodman  of  America,  181  111.  214.  Indiana:  Hanna  v.  R.  R., 
20  Ind.  30;  McCray  v.  Jimction  R.  R.  Co.,  9  Ind.  358.  Maine: 
Oldtown  &  Lincoln  R.  R.  Co.  v.  Veazie,  39  Me.  571;  South  Bay 
Meadow  Dam  Co.  v.  Gray,  30  Me.  547.  Maryland:  Phinney 
V.  Trustees,  88  Md.  633;  Sprigg  v.  Telegraph  Co.,  46  Md.  67; 
Jackson  v.  Walsh,  75  Md.  304.  Mass.:  Agrictdtural  Branch 
R.  R.  Co.  V.  Winchester,  95  Mass.  29;  Dtirfee  v.  Old  Colony 
R.  R.  Co.,  87  Mass.  230;  Hale  v.  Cheshire  R.  R.  Co.,  161  Mass. 
443.  Montana:  Allen  v.  Ajax  Mining  Co.,  77  Pacific  47.  New 
Hampshire:  Dow  v.  Northern  R.  R.  Co.,  36  Atl.  Rep.  510,  Judge 
Doe.  Missouri:  Gregg  v.  Smelting  Co.,  164  Mo.  6x6;  State  v. 
Green,  78  Mo.  188;  Fisher  v,  Patton,  134  Mo.  321 ;  Pacific  R.  R.  Co. 
V.  Hughes,  22  Mo.  291;  Pacific  R.  R.  Co.  v.  Renshaw,  18  Mo.  aio. 
New  Jersey:  In  re  Newark  Library  Ass'n,  64  N.  J.  L.  217;  Berger  v. 
U.  S.  Steel  Corp'n,  63  N.  J.  Eq.  809;  Zabriskie  v.  Hackensack  R.  R. 
Co.,  18  N.  J.  Eq.  178;  Schwarzwaelder  v.  German  Mutual  Fire 
Ins.  Co.,  59  N.  J.  Eq.  589;  Story  v.  Plankroad  Co.,  60  N.  J.  Eq. 
13;  Mills  V.  Central  R.  R.  Co.,  41  N.  J.  Eq.  i.  New  York:  People 
V.  Hills,  46  Barb.  340,  35  N.  Y.  449;  Hyatt  v.  Esmond,  37  Barb. 
601;  Joslyn  V,  S.  S.  Co.,  12  Abb.  Pr.  Rep.  N.  S.  329;  Buffalo,  etc.^ 
R.  R.  Co.  V.  Dudley,  14  N.  Y.  336;  Troy  &  Rutland  R.  R.  Co.  v, 
Kerr,  17  Barb.  581;  Grobe  v,  Ins.  Co.,  169  N.  Y.  613;  Plankroad  v. 
Griflfin,  24  N.  Y.  150;  Union  Hotel  Co.  v.  Hersee,  79  N.  Y.  454; 
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While  there  can  be  no  doubt  that  the  State  may 
exercise  its  police  power  in  such  a  way  as  to  affect  the 
corporation  contract  and  general  or  special  franchises, 
of  a  corporation  as  it  does  the  contracts  and  property 
of  individuals,  the  same  rule  applies,  that  such  ex- 
ercise, whether  under  reserved  power  or  not,  has  at- 
tached to  it  the  limitation  that  it  must  be  such  as  the 
courts  would  determine  to  be  reasonable.*  And  in- 
corporators may  demand  that  the  cotirts  protect  their 
right  to  contract  imder  the  Fourteenth  Amendment, 
and  the  cotuts  have  the  duty  to  give  such  protection. 
The  criterion  is  reasonableness,  the  right  is  a  common- 
law  right,  and  protection  is  guaranteed  by  the  Con- 
stitution of  the  United  States,  —  and  the  subject  is 
thus  one  to  be  covered  by  the  common  law  of  the 
United  States.* 

Hjmtt  V.  McMahon,  25  Barb.  457;  Northern  R.  R.  Co.  tr.  Miller,  xo. 
Barb.  260;  Plankroad  v.  Thatcher,  11  N.  Y.  102;  White  v.  R.  R.,  14 
Barb.  559.  Ohio:  Harper  t^.  Ampt,  32  Ohio  St.  291.  Pennsylvania r 
Crofis  V,  Peach  Bottom  Ry.  Co.,  90  Pa.  St.  392;  Commonwealth  v, 
Bansall,  3  Wharl.  559;  Curry  v.  Scott,  54  Pa.  St.  270;  Latmianv. 
R.  R.,  30  Pa.  St.  42.  Rhode  Island:  Gardner  v.  Ins.  Co.,  9  R.  1. 194; 
Bailey  v. Trustees,  6  R.  I.  491.  West  Virginia:  Cross  v,  Ry.  Co.,  35 
W.  Va.  174.     Wisconsin:  Nazro  v.  Ins.  Co.,  14  Wise.  295. 

*  Catawissa  &  Bloomsburg  Electric  Street  Railway  Co.  v, 
Coltmibia  &  Montour  Electric  Ry.  Co  ,  12  Dist.  Rep.  Pa.  10 1. 
It  was  said  in  Fletcher  v.  Peck,  6  Cranch,  87,  the  case  upon 
which  Dartmouth  College  Case  was  based,  that  a  grant  in  its  own 
nature  amounts  to  an  extinguishment  of  the  right  of  the  grantor, 
and  ipiplies  a  contract  not  to  reassert  that  right.  Attorney-Gen- 
eral Wirt  argued  that  it  was  the  inviolability  of  private  contracts, 
and  of  private  rights  acquired  under  them,  and  not  grants  of 
franchises  by  the  State,  which  was  intended  to  be  protected  by 
the  Constitution.    See  Thompson,  op.  cit.  5421  ff. 

*  This  law  was  applied  upon  the  appeal  in  Debolt  v.  Ohio  Life 
Ins.  Co.,  I  Ohio  State,  563,  reversed  in  16  How.  416;  Mechanics' 
aad  Traders'  Bank  tr.  De  Bolt,  ibid.  591,  reversed  in  18  How.  380,-' 
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§  33.  The  Nation  is  clothed  with  Ample  Power 

TO  PROTECT  ALL  RiGHTS  PUBLIC  AND  PRIVATE. — That 

this  obligation  was  seen  at  the  beginning  and  was  not, 
as  some  assert,  introduced  by  the  Fourteenth  Amend- 
ment, is  shown  by  the  following  quotation  from  the 
opinion  of  Justice  Wilson  in  the  case  of  Chisholm  v. 
Georgia.* 

"To  the  Constitution  of  the  United  States  the  term 
sovereign  is  totally  unknown.  States  and  governments 
were  made  for  man.  Let  a  State  be  considered  as  sub- 
ordinate to  the  people.  In  one  sense  the  term  sovereign 
has  for  its  correlative  the  term  subject.  In  this  sense  the 
term  can  receive  no  application,  for  it  has  no  object  in  the 
Constitution  of  the  United  States.  The  Parliament  forms 
the  great  body  politic  of  England.  What,  then,  or  where, 
are  the  people?  From  legal  contemplation  they  totally 
disappear.  In  the  United  States  and  in  the  several  States, 
the  States,  rather  than  the  people,  for  whose  sakes  the 
States  exist,  are  frequently  the  objects  which  attract  our 
principal  attention,  *The  United  States,*  instead  of  *The 
People  of  the  United  States.'  This  is  not  politically 
correct.  With  the  strictest  propriety,  our  national  scene 
opens  with  the  most  magnificent  object  which  the  nation 
could  present.  *The  People  of  the  United  States'  are  the 
personages  introduced.  Who  were  these  people?  They 
were  the  citizens  of  the  Thirteen  States,  each  of  which 
had  a  separate  Constitution  and  government  and  all  of 
which  were  connected  together  by  the  Articles  of  Con- 
federation. To  the  purpose  of  public  strength  and  iFelicity, 
that  Confederacy  was  totally  inadequate.  A  requisition 
on  the  several  States  terminated  its  legislative  authority; 

Knoup  V,  Piqiia  Bank,  ibid.  603,  reversed  in  16  How.  369;  Toledo 
Bank  v.  Bond,  ibid.,  63a,  all  upon  the  decision  in  Dartmouth 
College  V.  Woodward,  4  Wheat.  518. 
*  Dallas,  453. 
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executive,  or  judicial  authority,  it  had  none.  In  order, 
therefore,  to  ensure  domestic  tranquillity,  to  provide  for 
common  defense  and  to  secure  the  blessings  of  liberty, 
those  people,  among  whom  are  the  people  of  Georgia, 
ordained  and  estabUshed  the  present  Constitution.  By 
that  Constitution,  legislative  power  is  vested,  executive 
power  is  vested,  judicial  power  is  vested.  The  question 
now  fairly  opens  to  our  view,  could  the  people  of  those 
States,  among  whom  were  those  of  Georgia,  bina  those 
States,  and  Georgia  among  the  others,  by  the  legislative, 
executive,  and  judicial  power  so  vested?  The  question 
must  receive  an  affirmative  answer.  If  those  States  were 
the  work  of  those  people,  those  people  could  alter  their 
former  work  as  they  chose.  Under  the  Constitution  there 
are  citizens  but  no  subjects.  There  are  'citizens  of  the 
United  States.'  Art.  I,  sec.  2.  'Citizens  of  another 
State.'  *A  State  and  citizens  thereof.'  Art.  Ill,  sec.  3. 
Whoever  considers  in  a  combined  and  comprehensive  view 
the  general  textiu^  of  the  Constitution,  will  be  satisfied 
that  the  people  of  the  United  States  intended  to  form 
themselves  into  a  nation  for  national  purposes.  They 
instituted  for  such  purposes,  a  national  government,  com- 
plete in  all  its  parts,  with  powers  legislative,  executive, 
and  judiciary ;  and  all  the  powers  extended  over  the  whole 
nation.  Is  it  congruous  that  with  regard  to  such  pur- 
poses, any  man  or  body  of  men,  any  person,  natural  or 
artificial,  should  be  permitted  to  claim  successfully  an 
entire  exemption  from  the  jurisdiction  of  the  national 
Government?  Would  not  such  claims  be  repugnant  to 
our  very  existence  as  a  nation?" 

Although  the  conclusion  of  the  Court,  that  the  State 
of  Georgia  is  amenable  to  the  jurisdiction  of  the  Su- 
preme Court,  was  cut  in  upon  by  the  Eleventh  Amend- 
ment so  as  to  deny  the  right  of  the  citizen  of  another 
State  to  sue  a  State  in  the  Courts  of  the  United  States, 
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yet  the  principle  so  cogently  stated  that  the  national 
government  has  power  to  protect  the  rights  of  citizens 
of  the  other  States  is  as  true  now  as  before.  The 
amendment  was  anticipated  by  Mr.  Randolph,  the 
Attorney-General  of  the  United  States,  in  his  argu- 
ment :  * 

'*The  common  law  has  established  a  principle,  that  no 
prohibitory  act  shall  be  without  its  vindicatory  quality; 
or  in  other  words,  that  the  infraction  of  a  prohibitory  law, 
although  an  express  penalty  be  omitted,  is  still  punishable. 
Government  itself  would  be  useless,  if  a  pleasure  to  obey 
or  transgress  should  be  substituted  in  the  place  of  a  sanc- 
tion to  its  laws.  This  was  a  just  cause  of  complaint 
against  the  deceased  confederation.  In  our  solicitude  for 
a  remedy,  we  meet  with  no  difficulty,  where  the  conduct 
of  a  State  can  be  animadverted  on  through  the  medium  of 
an  individual.  For  instance  without  suing  a  State,  a 
person  arrested  may  be  liberated  upon  habeas  corpus;  a 
person  attainted  and  a  convict  under  an  ex  post  facto  law 
may  be  saved;  those  who  offend  against  improper  treaties 
may  be  protected,  or  who  execute  them,  may  be  punished; 
the  actors  under  letters  of  marque  and  reprisal  may  be 
mulcted;  coinage,  bills  of  credit,  unwarranted  tenders,  and 
the  impairing  of  contracts  between  individuals  may  be 
annihilated.  Unfledged  as  America  was  in  the  vices  of  old 
governments,  she  had  some  incident  to  her  own  new 
situation;  individuals  had  been  victims  of  the  oppriession 
of  States. 

"The  Confederation  provided  a  government  of  suppli- 
cation. The  Constitution  produced  a  new  order  of  things. 
It  derives  its  origin  immediately  from  the  people ;  and  the 
people,  individually,  are,  under  certain  limitations,  sub- 
ject to  the  legislative,  executive,  and  judiciary,  thereby 

>  2  Dallas,  422. 
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established.  The  States  are  in  fact  assemblages  of  these 
individuals  who  are  liable  to  process.  The  limitations 
which  the  Federal  Government  is  admitted  to  impose 
upon  their  powers,  are  dimunitions  of  sovereignty,  at  least 
equal  to  the  making  of  them  defendants.  It  is  not  pre- 
tended, however,  to  deduce  from  these  arguments  alone, 
the  amenability  of  States  to  judicial  cognizance;  but  the 
result  is  that  there  is  nothing  in  the  nature  of  sovereignties, 
combined  as  those  in  America  are,  to  prevent  the  words  of 
the  Constitution,  if  they  naturally  mean  what  I  have 
asserted,  from  receiving  a  usual  and  easy  construction. 
If  a  State  shall  injure  an  individual  of  another  State,  the 
latter  must  protect  himself  by  remonstrance." 

§  34.  The  Determination  op  Status  is  a  Na- 
tional Function. — But  it  was  admitted  in  the  case  of 
Dred  Scott  v,  Sandford,*  that  one  State  might  protect 
its  citizens  against  the  injustice  of  another  State.  It 
was  also  agreed  that  without  the  aid  of  the  United 
States,  this  protection  would  be  tmavailing.  It  was 
admitted  to  be  the  duty  of  the  United  States  to  protect 
the  citizens  of  other  States  against  the  injtistice  and 
oppression  of  States. 

"The  provisions  of  the  Constitution  of  the  United  States 
in  relation  to  the  personal  rights  and  privileges  to  which 
the  citizen  of  a  State  should  be  entitled  do  not  put  it  in  the 
power  of  a  single  State  to  make  out  of  one  of  the  negro 
African  race  a  citizen  of  the  United  States,  and  to  endue 
him  with  the  full  rights  of  citizenship  in  every  other  State 
without  their  consent. 

"The  right  of  property  in  a  slave  is  distinctly  and 
expressly  confirmed  in  the  Constitution. 

"The  act  of  Congress  which  prohibited  a  citizen  from 
holding  and  owning  property  of  this  kind  in  the  territory 

*  tp  How.  440. 
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of  the  United  States  north  of  the  line  therein  mentioned 
(thirty-six  degrees  thirty  minutes  north),  is  not  warranted 
by  the  Constitution  and  is  therefore  void. 

•'Neither  Dred  Scott  himself,  nor  any  of  his  family  was 
made  free  by  being  carried  into  such  territory :  even  if  they 
had  been  carried  there  by  their  owner  with  the  intention 
of  becoming  permanent  residents. " 

Upon  the  basis  of  this  decision  the  nation  went  to 
war,  the  South  to  prove,  by  force,  that  the  Constitu- 
tion gave  the  South  rights  in  the  North  which  the 
North  had  violated,  the  North,  that  rights  given  it  in 
the  South  by  the  Constitution  could  not  be  taken 
away  by  secession.  Both  sides  were  maintaining  the 
principle  of  the  Constitution,*  but  the  basis  of  uniform 
rights  was  determined  only  by  the  war.  The  question 
was  whether  a  certain  right  of  property  should  pre- 
vail in  all  the  States  or  the  right  to  be  free  from  the 
annoyance  arising  from  the  exercise  of  this  right  of 
property  by  others.  The  Fourteenth  Amendment  did 
not  change  the  rule  of  the  Constitution  but  only  ap- 
plied it.     This  truth  is  not  always  realized.' 

*  "So  far  as  the  question  of  Constitutional  power  to  govern 
territories  was  discussed  in  the  case  of  Dred  Scott  v.  Sandford,  the 
argument  of  the  court  is  unanswerable  and  the  conclusions  drawn 
from  it  are  unassailable.  On  the  question  of  Constitutional  power 
the  court  was  substantially  unanimous;  differences  arose  out  of 
the  application  of  the  reasoning  to  the  particular  kind  of  property. 
Had  there  been  no  question  of  slavery,  there  would  have  been  no 
division  of  the  court.*'  John  G.  Carlisle,  arguendo,  in  Dooley  v. 
Smith,  182  U.  S.  222.     The  argument  prevailed. 

'  The  original  majority  opinion  merely  decided  that  Dred  Scott 
was  not  a  citizen  of  the  United  States  and  that  the  court  had  no 
jurisdiction.  But  the  Chief -Justice  added  an  opinion  which  argued 
the  Southern  doctrine  and  carried  to  its  logical  consequence  the 
admission  of  property  in  slaves.  See  protest  of  Curtis,  J.,  at  this 
action  and  William  H.  Seward,  in  Statesmen  Series,  p.  182. 


Private  Corporations  85 

As  early  as  the  case  of  Chirac  v,  Chirac/  it  was  de- 
cided that  the  power  of  nattiralization  was  vested 
exclusively  in  the  Congress.  In  Houston  v.  Moore,* 
Judge  Story  mentioned  the  power  in  Congress  to  es- 
tablish a  uniform  rule  of  naturalization  as  one  which 
was  exclusive  on  the  groimd  of  there  being  a  direct 
repugnancy  or  incompatibility  in  the  exercise  of  it  by 
the  States.  The  weight  of  authority  as  well  as  of 
reason  is  clearly  in  favor  of  this  construction."  The 
question  in  Dred  Scott  v.  Sandford  upon  which  there 
was  unanimity  was  that  of  the  xmiform  right  of  prop- 
erty and  the  imiform  status  throughout  the  nation. 

§35.  The  States  have  no  Power  to  regulate 
Individuals  or  Corporations  by  Taxation.  State 
and  local  taxation  rest  upon  the  necessity  op 
providing  for  the  expense  of  local  government. 
— The  reasoning  applied  to  individuals  applies  to  their 
transactions  and  property.  So  soon  as  an  individual 
or  group  of  individuals  has  dealings  beyond  the  borders 
of  a  State  the  transaction  becomes  the  subject  of  national 
law.  The  law  deals  with  individuals,  not  with  trans- 
actions. So  soon  as  the  property  as  such  is  concerned 
in  the  dealings  of  individuals  beyond  State  lines,  its 
situs  follows  the  individual  into  the  jurisdiction  of  the 
national  law.  And  the  power  of  a  State  to  lay  taxes 
upon  persons,  property,  and  btisiness,  is  narrowly 
restricted   by   that   law. 

**The  power  of  taxation,  however  vast  in  its  character^ 
and  searching  in  its  extent,  is  necessarily  limited  to  sub- 
jects within  the  jurisdiction  of  the  State.  These  sub- 
jects are  persons,  property,  and  business.     Whatever  form. 

»  3  Wheat.  269.  '  5  Wheat.  49. 

'  Kent's  Commentaries,  I,  434. 
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taxation  may  assume,  whether  as  duties^  imposts,  excises, 
or  licenses,  it  miist  relate  to  one  of  these  subjects.  It  is  not 
possible  to  conceive  of  any  other,  though,  as  applied  to 
them,  the  taxation  may  be  exercised  in  a  great  variety  of 
ways.  It  may  touch  property  in  every  shape,  in  its  natural 
condition,  in  its  maniifactiired  form,  and  in  it  various 
transmutations.  And  the  amount  of  the  taxation  may  be 
determined  by  the  value  of  the  property,  or  its  use,  or  its 
capacity,  or  its  productiveness.  It  may  touch  business  in 
the  almost  infinite  forms  in  which  it  is  conducted,  in 
professions,  in  commerce,  in  manufactures,  and  in  trans- 
portation. Unless  restrained  by  provisions  of  the  Federal 
Constitution  the  power  of  the  State  as  to  the  mode,  form, 
and  extent -of  taxation  is  tmlimited,  where  the  subjects  to 
which  it  applies  are  within  her  jurisdiction. "  * 

So  a  tax  which  purports  to  be  levied  upon  property 
may  be  valid  as  a  tax  on  the  organization  of  a  domes- 
tic  corporation,  or  on  the  domestic  business  of  a  foreign 
corporation  as  property; '  and  conversely  a  tax  which 
purports  to  be  a  franchise  tax  may  be  essentially  a  tax 
on  property.'  If  a  State  exempts  corporations  from 
taxation,  an  exemption  once  absolutely  made,  being 
held  to  be  upon  property,  becomes  a  contract  and 
cannot  be  withdrawn  by  the  State.*  But  an  exemp- 
tion of  the  shares  from  taxation  will  not  exempt  the 
property  of  the  corporation.'    Of  course  an  exemption 

»  Field,  J.,  in  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300. 
»  People  V.  Equitable  Trust  Co.,  96  N.  Y.  387. 

•  Miller,  J.,  in  W.  U.  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530. 

•  Raleigh  &  G  .R.  R.  v.  Reid,  13  Wall.  269;  Winona  v.  S.  P.  R.  R. 
V.  County,  3  Dak.  i ;  State  v.  Dexter  &  N.  R.  R.,  69  Me.  44. 

•  Shelby  County  v.  U.  P.  Bank,  161  U.  S.  149.  **The  capital 
stock  of  a  corporation  and  the  shares  into  which  it  is  divided  and 
held  by  individual  shareholders  are  two  distinct  pieces  of  pro- 
perty.    They  may  both  be  taxed,  and  it  is  not  double  taxation." 
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of  the  taxation  of  State  bonds  by  the  debtor  State  can- 
not exempt  the  bonds  from  taxation  in  another  State.* 
Under  that  clause  of  the  Fourteenth  Amendment 
which  guarantees  equal  protection  of  the  laws,  a  State 
may  so  adjust  its  tax  system  as  to  fall  differently  upon 
different  classes  of  property,  so  long  as  all  property 
whether  of  residents  or  non-residents,  is  taxed  equally.* 

'*The  mere  fact  of  classification  is  not  sufficient  to 
relieve  a  statute  from  the  reach  of  the  equality  clause  of  the 
Fourteenth  Amendment,  and  in  all  cases  it  must  appear, 
not  merely  that  a  classification  has  been  made,  but  also 
that  it  is  based  upon  some  reasonable  grotmd,  —  something 
which  bears  a  just  and  proper  relation  to  the  attempted 
classification,  and  is  not  a  mere  arbitrary  selection. "  ' 

Peckham,  J.,  in  Bank  of  Commerce  v.  Tennessee,  i6i  U.  S.  134; 
White,  J.,  in  Owensboro  National  Bank  v.  Owensboro,  173  U.  S. 
664.  "But  the  prestmiptions  are  against  such  an  imposition.'* 
Waite,  C.  J.,  in  Tennessee  v.  Whitworth,  117  U.  S.  129,  136.  But 
a  tax  upon  shares,  stopped  at  the  source,  by  holding  the  corporation 
responsible,  is  a  tax  upon  the  corporation  itself.  Matthews,  J.,  in 
New  Orleans  v.  Houston,  119X1.8.265, 279.  And  a  discrimination 
in  favor  of  shareholders  of  corporations  whose  entire  property  has 
been  taxed  is  reasonable  and  not  unconstitutional.  Kidd  v, 
Alabama,  188  U.  S.  730.  But  foreign  shareholders  are  taxable  at 
the  domicil  of  the  corporation.  Tappan  v.  Merchants'  Nat'l  Bk.,  19 
Wall.  490,  493;  but  see  San  Francisco  v,  Mackey,  22  Fed.  602, 
contra.  But  see  R.  R.  Co.  v.  Ga.,  98  U.  S.  359;  Tomlinson  v.  Jessup, 
15  Wall.  454;  Iron  City  Bank  v.  City  of  Pittsburg,  37  Pa.  St.  340; 
State  Comm'r  of  Railroad  Taxation,  35  N.  J.  L.  228;  Deposit  Bank 
of  Owensboro  v.  Daviess  County,  102  Ky.  174. 

*  Bonaparte  v.  Tax  Court,  104  U.  S.  592. 

'  Bell's  Gap  R.  R.  v.  Pa.,  134  U.  S.  232,  237;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  594,  606;  Pac.  Express  Co.  v,  Seibert,  14a  U.  S. 
339;  New  York  v,  Roberts,  171  U.  S.  658. 

•  McKenna,  J.,  in  Magoun  v.  Bank,  170  U.  S.  283;  Pac.  Express 
Co.  V.  Seibert,  142  XJ.  S.  339, 351,  352;  Gulf,  C.  &  S.  P.  R.  R.  v.  Ellis, 
165  U.  S.  150, 155;  Nicol  V.  Ames,  173  U.  S.  509,  521 ;  Atchison,  T.  & 
S.  F.  R.  R.  V.  Matthews,  174  U.  S.  96;  American  Sugar  Ref.  Co.  v. 
Lomsiana,  179  U.  S.  89;  Kidd  v.  Alabama,  188  U.  S.  730. 
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'*  No  doubt  it  wotild  be  a  great  advantage  to  the  country 
and  to  the  individual  States,  if  principles  of  taxation  could 
be  agreed  upon  which  did  not  conflict  with  each  other,  and 
a  common  scheme  could  be  adbpted  by  which  taxation  of 
substantially  the  same  property  in  two  jurisdictions  could 
be  avoided.  But  the  Constitution  of  the  United  States 
does  not  go  so  far. "  * 

It  is  doubtful  whether  such  double  taxation  would 
exist  if  the  bare  franchise '  were  granted  by  the  na- 
tional government.  At  present,  the  property  and 
franchises  of  a  corporation  may  be  held  and  exercised 
in  several  States,  and  the  value  of  them  gives  to  the 
shares  of  stock  their  entire  value.  These  shares  may 
be  in  one  State  while  the  owner  is  domiciled  in  an- 
other. If  all  these  States  are  different,  the  same  prop- 
erty may  be  taxed  our  times  without  infringing  the 
Constitution;  the  constitutional  limitations  extend 
only  to  double  taxation  in  the  same  jurisdiction.* 
But  if  the  franchise  of  corporate  entity  were  held  under 
sole  protection  of  the  national  government,  State 
taxation  would  not  touch  the  bare  or  the  acciunulated 
value  of  the  corporate  franchise  but  only  the  property 
tmder  whatever  form  held.  What  one  State  now  as- 
stunes  to  grant  each  State  assumes  to  tax  wherever 
the  tax  can  be  enforced.  Thus,  a  foreign  corporation 
is  taxed  on  all  tangible  personal  property  in  the  same 
manner  as  a  domestic  corporation;  and  it  is  properly 
and  legally  treated  like  any  other  owner  of  property, 
and  taxed  upon  all  tangible  property,  real  or  personal, 

>  Holmes,  J.,  in  Kidd  v.  Alabama,  i88  U.  S.  730. 
'  Blackstone  defines  a  corporation  as  a  franchise,  Com.*  p.  38. 
Morawetz  on  Private  Corporations,  sec.  1. 
•  Sturges  V.  Carter,  114  U.  S.  511. 
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sitiiated  within  the  jurisdiction  of  the  taxing  power> 
And  upon  this  principle,  a  State  board  of  equalization, 
provided  to  assess  the  property  for  State  or  local  taxa- 
tion, is  conclusively  presumed  in  the  absence  of 
proved  fraud  to  have  assessed  fairly.'  And  where 
assessors  have  jurisdiction  over  all  the  property  of  a 
corporation  within  the  State,  whether  it  be  real  estate, 
capital  stock,  or  franchises,  they  may  deal  with  every 
element  of  value  that  constitutes  property  of  the  cor- 
poration, or  enters  into  its  earning  or  producing  ca- 
pacity.* But  a  franchise  cannot  be  considered  in  tax- 
ing real  estate  of  a  corporation  locally.*  But  a  part  of 
a  railroad  within  the  State  or  cotmty  is  not  taken  as 
isolated  objects  but  as  a  part  of  a  railroad  as  a  going 
concern  with  certain  elements  of  value  as  such.*  And 
an  insurance  company  may  be  taxed  directly  upon  the 
amoimt  of  premiums  received  within  the  State.*  And 
any  corporation,  domestic  or  foreign,  is  taxable  in  any 
State  upon  bonds,  shares  of  stock,  or  other  choses  in 
action  which  are  evidenced  by  mercantile  securities 
actually  within  the  State,  including  stocks,  bonds, 
bank  notes,  and  promissory  notes  of  individuals.''    So 

»  W.  U.  Tel.  Co.  V.  Texas.  105  U.  S.  460;  Atlantic  &  Pacific  Tel. 
Co.  V.  Philadelphia,  190  U.  S.  160. 

>  Fargo  V.  Hart.  193  U.  S.  490;  Pittsburgh,  C.  C.  &  S.  L.  Ry.  v. 
Backus,  154  U.  S.  421. 

»  Pittsburgh,  C.  C.  &  S.  L.  Ry.  v.  Backus,  154  U.  S.  421;  Tele- 
graph Co.  V.  Taggart,  163  U.  S.  i;  People  v.  Clapp,  152  N.  Y.  490. 

•  People  V.  Assessors,  15  N.  Y.  St.  Ry.  Rep.  461. 

•  Columbus  S.  R.  R.  Co.  v.  Wright,  151  U.  S.  470;  Franklin  Co. 
V.  R.  R..  la  Lea.  521,  539;  Troy  C.  &  W.  Manft'ry  v.  FaU  River 
167  Mass.  517;  Lowell  v.  Com'rs,  152  Mass.  375;  People  v.  Dolan, 
ia6  N.  Y.  166;  Hoyt  v.  Com'rs,  23  N.  Y.  224;  Vamer  v.  Calhoun,. 
48  Alabama,  178. 

•  Liverpool  Ins.  Co.  v,  Mass.,  10  Wall.  566. 
'  New  Orleans  v.  Stempel,  175  U.  S.  309. 
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where  by  statute  a  foreign  insurance  company  is  re- 
quired to  deposit  bonds  with  the  State  as  a  condition 
of  doing  business,  the  bonds  may  be  taxed. 

"Every  element  of  value  in  the  bonds  is  employed  not 
only  to  enable  the  company  to  comply  with  the  law  per- 
mitting it  to  do  business,  but  to  meet  the  exigencies  of  that 
business."  * 

And  money  deposited  within  the  State  for  use  within 
the  State  may  be  taxed  as  property  within  the  State,* 
as  may  also  credits  due  in  the  regular  course  of  busi- 
ness carried  on  by  a  foreign  corporation  within  a  State.* 
But  property,  to  be  taxed  in  a  State,  must  have  some 
permanence  in  the  State,  and  be  not  merely  in  transit.* 
Thus  the  rule  as  to  vessels  engaged  in  foreign  or  inter- 
state commerce  is  that  their  sittts  for  the  purpose  of 
taxation  is  their  home  port  of  registry  or,  if  unregis- 
tered, the  residence  of  their  owner.*  But  the  individ- 
ual owner  of  an  American  registered  ship  must  be  a 
citizen  of  the  United  States  and  the  majority  of  the 
stock  of  a  corporation  owner  of  such  a  ship  must  be 
held  by  American  citizens.  And  rolling  stock  con- 
stantly going  out  of  and  coming  into  a  State  may  be 
taxed  in  proportion  to  the  average  number  of  cars  in 
the  State.*     But  property   sent    to  be   disposed  of 

»  Western  Assur.  Co.  v.  Halliday,  no  Fed.  259,  127  Fed.  830. 
»  New  Orleans  v.  Stempel,  175  U.  S.  309;  Blackstone  v.  Comp- 
toir  d'Escompte,  191  U.  S.  388. 

•  London,  etc.,  Bk.  v.  Block.  117  Fed.  900. 

•  Kelley  v.  Rhoads,  188  U.  S.  i. 

•  Hays  V.  Pacific  Mail  S.  S.  Co.,  17  How.  596;  St.  Louis  v.  Ferry 
Co.,  II  Wall.  423;  Morgan  v.  Parham,  16  Wall.  471;  Pullman's 
Palace  Car  Co.  v.  Twombly,  29  Fed.  660. 

•  Pullman's  Palace  Car  Co.  v.  Pa.,  141  U.  S.  i8;inN.  Y.etc.,  R.R 
V.  Miller,  May  28th,  1906,  Holmes,  J.,  said  :  **  We  are  not  curious  to 
inquire  exactly  what  kind  of  a  tax  this  is  to  be  called.  If  it  can  be 
sustained  by  the  name  given  to  it  by  the  local  courts  it  must  be 
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there,  or  obtained  there  to  be  exported,  may  be  taxed 
by  the  State.*  And  '* credits"  of  a  foreign  investor 
are  taxable  in  the  hands  of  the  agent  resident  within 
the  State.'  A  franchise  of  a  foreign  corporation  to  do 
biisiness  within  a  State  may  be  taxed  there  as  property 
there  situate.*  But  a  ferry  franchise  granted  by  an- 
other State  has  local  situs  in  that  State  and  cannot  be 
taxed  in  the  foreign  State.*  "Corporate  excess,"  or 
the  business  capital  of  a  corporation  which  is  not  in- 
vested in  tangible  property,  nor  situated  in  any  one 
State  except  the  State  of  incorporation,  is  held  to  be 
distributed  wherever  its  tangible  property  is  located 
and  its  work  done,  for  the  value  is  actually  so  distrib- 
uted.* But  the  distribution  must  be  made  upon  the 
basis  of  the  actual  proportionate  value  in  each  State  of 
that  corporate  excess  referable  equally  to  all  the  States 
and  to  no  one  separately.  Any  property  or  value 
pertaining  to  one  State  should  be  taxed  there  and 
there  only.*    The  point  upon  which  the  courts  have 

sustained  by  us.  It  is  called  a  franchise  tax  in  the  act,  but  it  is  a 
franchise  tax  measured  by  property." 

^  Diamond  Match  Co.  v.  Ontonagon,  i88  U.  S.  82;  Blackstone  v. 
Miller.  188  U.  S.  189. 

'  New  Orleans  v.  Stempel,  175  U.  S.  309;  Walker  v.  Jack,  88 
Fed.  576. 

•  London,  etc.,  Bank  v.  Block,  117  Fed.  900;  Oakland  •Sugar 
Mill  Co.  V,  Fred  W.  Wolf  Co.,  118  Fed.  239. 

•  Louisville  &  J.  Ferry  Co.  v.  Kentucky.  188  U.  S.  385. 

'  Adams  Express  Co.  v.  Ohio  State  Auditor,  165  U.  S.  194,  166 
U.  S.  185;  W.  U.  Tel.  Co.  V.  Mass.,  125  U.  S.  530;  Mass.  v.  W.  U. 
Tel.  Co.,  141  U.  S.  40;  New  York  v.  Roberts.  171  U.  S.  658;  W.  U. 
Tel.  Co.  V.  Mo.,  190  U.  S.  412 ;  American  Express  Co.  v.  Indiana,  165 
U.  S.  25s;  Adams  Express  Co.  v.  Kentucky,  166  U.  S.  185;  Fargo  v. 
Hart,  193  U.  S.  490;  W.  U.  Tel.  Co.  v.  Taggart,  163  U.  S.  i,  21. 

•  Pittsburgh.  C.  C.  &  S.  L.  R.  R.  v.  Backus,  154  U.  S.  421,  431; 
W.  U.  Tel.  Co.  V.  Taggart,  163  U.  S.  i,  21;  Adams  Express  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  227,  166  U.  S.  185,  222,  223; 
Coulter  V.  Weir,  xa;  Fed.  897. 
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taken  a  view  which  at  first  seems  inconsistent  with 
the  nature  of  a  corporation  is  in  the  taxing  of  the  fran- 
chise of  corporation.  It  has  been  held  that  the  only 
recourse  from  excessive  taxation  is  to  the  legislature 
upon  the  grotmd  that  the  corporation  is  an  entity- 
existing  imder  the  laws  of  the  State  and  that  what  the 
State  has  given  it  may  take  away  by  taxation  or  other- 
wise.* But  it  is  supposed  that  the  State  gives  and 
may  take  away  only  the  shell  of  corporate  existence. 
Viewing  the  corporation  as  a  contract  made  under  a 
general  law,  there  is  no  basis  for  tmrestrained  power 
of  taxing  as  substantial  what  is  really  a  legal  form. 
Refuge  is  sometimes  taken  in  the  argument  that  a  tax 
upon  a  domestic  corporation  as  a  franchise  tax  and 
upon  a  foreign  corporation  as  a  privilege  tax  is  a  mere 
return  for  protection  by  the  State.'  But  that  is  the 
theory  not  of  a  "tax"  but  of  a  "price/"  and  price  in- 
volves cither  an  implied  contract  or  a  fair  baisis.  Not 
only  do  these  elements  not  exist  in  the  matter  of  a 
State  "franchise**  tax,  but  when  the  theory  is  applied 
to  a  "privilege"  tax  upon  a  foreign  corporation,  the 
courts  allow  a  discrimination  not  merely  in  the  ex- 
action of  a  "fee"  for  filing  a  certificate  of  incorpora- 
tion, such  being  a  "price,"*  but  the  exaction  of  a. 

»  Delaware  R.  R.  Tax  Case,  i8  Wall.  206,  231;  California  v. 
Railroad  Co.,  127  U.  S.  i,  41. 

•  Field.  J.,  in  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594;  Harlan^ 
J.,  in  Kirtland  v.  Hotchkiss,  100  U.  S.  491,  499- 

•  See  Seligman  on  The  Theory  and  Incidence  of  Taxation,  Ba- 
stable  on  Taxation.  Compensation  for  supervision  is  not  a  tax. 
W.  U.  Tel.  Co.  V.  New  Hope,  187  U.  S.  419;  A.  8c,  P.  Tel.  Co.  v. 
Phil.  190  U.  S.  160;  if  compensation  is  unreasonable  the  tax  is  in- 
valid, P.  Tel.  C.  Co.  V.  New  Hope,  192  U.S.  551 ;  or  if  of  no  service^ 
Same  v,  Taylor,  192  U.  S.  641. 

•  Ashley  v.  Ryan,  153  U.  S.  436. 
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greater  sum  for  a  foreign  corporation  than  from  a 
domestic  corporation  for  the  same  piupose/  This  is 
restraint  of  interstate  commerce  and  an  assumption  by 
the  State  of  the  power  to  deal  out  the  privilege  of 
doing  business  interstate  or  otherwise  tinder  general 
laws  and  an  attempt  to  get  a  monopoly  of  the  sale  of 
such  privilege.  So  far  as  the  excess  tax  applies  to 
corporations  of  another  State  the  tax  is  absurd,  for 
any  corporation  may  evade  it  by  reincorporating  in 
the  State.  The  true  rule  should  be  that  among  the 
States  no  American  corporation  is  foreign  but  all  in- 
digenous in  every  part  of  the  land.  An  examination 
of  the  cases  defining  corporation  **  property'*  as  a  basis 
of  taxation  shows  that  the  fiction  which  makes  the 
bare  corporation  contract  valuable  and  taxable  is  im- 
necessary  and  falsifies  the  situation. 

§  36.  The  States  have  no  Power  to  regulate 
Commerce  which  extends  beyond  the  State 
THROUGH  Taxation  or  Exercise  op  Police  Power. 

"The  Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  Tribes. "  » 

The  question  when  a  transaction  becomes  a  subject 
of  interstate  commerce  was  decided  as  follows : ' 

*  Ducat  V.  Chicago,  lo  Wall.  410;  Liverpool  Ins.  Co.  v.  Mass. 
10  Wall.  566;  Pembina  Mining  Co.  v.  Pa.,  125  U.  S.  181;  Horn 
Silver  Mining  Co.  v.  New  York,  143  U.  S.  305 ;  New  York  v.  Roberts, 
171  U.  S.  658;  Manchester  Fire  Ins.  Co.  v.  Herriott,  91  Fed.  711. 

'  Const.  Art.  I,  sec.  8,  cl.  3. 

•  Coe  V.  Errol,  116U.  S.  5i7:see  Ogilvie  v.  Crawford  Co.,  7  Fed. 
745;  Diamond  Match  Co.  v.  Ontonagon,  188  U.  S.  824.  A  dis- 
criminating tax  operating  to  the  disadvantage  of  the  products  of 
other  States  when  introduced  for  sale  into  the  taxing  State  is  un- 
constitutional as  a  regulation  of  interstate  commerce,  Walling  v, 
Michigan,  116  U.  S.  446. 
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"Goods,  the  product  of  a  State,  intended  for  exporta- 
tion to  another  State,  are  liable  to  taxation  as  part  of  the 
general  mass  of  property  of  the  State  of  their  origin,  until 
actually  started  in  course  of  transportation  to  the  State 
of  their  destination,  or  delivered  to  a  common  carrier  for 
that  piupose;  the  carrying  of  them  to,  and  depositing 
them  at,  a  depot  for  the  purpose  of  transportation  is  no 
part  of  that  transportation.  When  goods,  the  product  of 
a  State,  have  begim  to  be  transported  from  that  State  to 
another  State,  and  not  till  then,  they  have  become  the 
subjects  of  interstate  commerce,  and,  as  such,  are  subject 
to  national  regulation,  and  cease  to  be  taxable  by  the  State 
of  their  origin. 

**  Goods  on  their  way  through  a  State  from  a  place 
outside  thereof  to  another  place  outside  thereof,  are  in  the 
course  of  interstate  or  foreign  transportation,  and  are 
subjects  of  interstate  or  foreign  commerce,  and  not  tax- 
able by  the  State  through  which  they  are  passing,  even 
though  detained  within  that  State  by  low  water  or  other 
temporary  cause. "  * 

*  "The  power  to  regulate  the  relative  rights  and  duties  of  all 
persons  and  corporations  within  the  limits  of  the  State  cannot 
extend  so  far  as  to  regulate  interstate  commerce.  The  police 
power  of  the  State  does  not  give  it  the  right  to  violate  any  pro- 
vision of  the  Federal  Constitution.  Being  of  the  opinion  that 
the  statute  in  question,  when  applied  to  an  interstate  shipment, 
is  a  regulation  of  interstate  commerce,  we  must  hold  the  statute 
as  far  as  it  affects  such  shipments,  to  be  void  on  that  account." 
Peckham,  J.,  in  Central  Georgia,  R.  R.  v,  Murphey,  Jan.  9,  1905. 
U.  S.  S.  C.  196  U.  S.  194.  And  property  just  imported  from  a 
foreign  country  is  not  taxable  by  a  State  so  long  as  it  is  in  the 
original  package  in  which  it  was  imported.  Brown  v.  Maryland,  12 
Wheat.  436;  Waring  v.  Mayor,  8  Wall,  no;  Low  v.  Austin,  13  Wall. 
29;  May  V.  New  Orleans,  178  U.  S.  496;  People  v.  Barker,  155 
N.  Y.  330.  But  the  rule  was  applied  to  that  extent  only  to  imports 
and  not  to  interstate  commerce.  Woodruff  v.  Parham,  8  Wall.  123. 
Goods  brought  in  from  another  State  to  remain  until  sold  may  be 
taxed  as  a  part  of  the  property  in  the  State,  i.e.,  coal  in  barges 
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"That  a  tax  affects  commerce  among  the  States  and 
impedes  the  transit  of  persons  and  property  from  one 
State  to.  another  just  in  the  same  way  and  no  other  that 
taxation  of  any  kind  necessarily  increases  the  expenses 
attendant  upon  the  use  or  possession  of  the  thing  taxed, 
constitutes,  of  itself,  no  objection  to  its  constitutionality."* 

This  property,  whether  land  and  chattels,*  rolling 
stock  of  a  railroad,"  cabs  used  to  facilitate  its  inter- 
state commerce,*  stock  employed  within  the  State  by 
a  foreign  corporation  whose  business  consists  partly 
of  domestic  and  partly  of  foreign  commerce,'  may 
be  taxed  without  involving  a  regulation  of  interstate 

in  Mississippi  River,  Brown  v.  Houston,  114  U.  S.  622;  Pittsburgh 
&  S.  Coal  Co.  V,  Bates,  156  U.  S.  577.  In  Leisy  v.  Hardin,  135 
U.  S.  100,  and  L3mg  v,  Michigan,  135  U.  S.  161,  the  question  was 
presented  in  a  different  aspect.  The  goods  had  reached  their 
destination,  and  the  question  was  not  the  power  of  the  State  to 
tax  them,  but  its  authority  to  treat  the  goods  as  not  subjects  of 
interstate  commerce,  and  to  prohibit  their  introduction  and  sale. 
This  was  held  to  be  a  regulation  within  the  constitutional  sense, 
and  therefore  void.  The  cases,  therefore,  did  not  decide  that 
interstate  commerce  was  to  be  considered  as  having  completely 
terminated  at  one  time  for  the  purposes  of  import  taxation,  and  at  a 
different  period  for  the  purposes  of  interstate  commerce.  But 
both  cases,  while  conceding  that  interstate  commerce  was  com- 
pletely terminated  only  after  the  sale  at  the  point  of  destination 
in  the  original  package,  were  rested  upon  the  nature  and  operation 
of  the  particular  exertion  of  State  authority  considered  in  the  respec- 
tive cases."  White,  J.,  in  Am.  S.  &  W.  R.  R.  Co.  v.  Speed,  192 
U.  S.  500. 

*  Field,  J.,  in  the  Delaware  Railroad  Tax,  18  Wall.  206. 

'  Morgan  v.  Parham,  16  Wall.  471;  Transp.  Co.  v.  Wheeling,  99 
U.  S.  273;  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365;  Att.  &  Pac. 
Tel.  Co.  V.  Philadelphia,  190  U.  S.  160. 

*  Marye  v.  B.  &  O.  Ry.,  127  U.  S.  117. 

*  Pennsylvania  R.  R.  Co.  v.  Knight,  192  U.  S.  21;  People  v. 
Knight,  171  U.  S.  354. 

»  New  York  v.  Roberts,  171  U.  S.  658. 
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commerce.  So  of  such  cab  service  as  a  business,  if 
done  entirely  within  the  State.^  But  steamboats, 
carrying  on  an  interstate  business,  do  not  become,  by 
entering  port,  property  in  the  State  within  the  taxing 
power.*  This  principle  was  applied  in  early  cases  to 
railroad  cars  nmning  in  and  out  of  and  through  the 
State,*  but  the  objection  was  thought  to  be  overcome 
by  apportionment,  on  the  basis  of  miles  of  railroad 
traversed  within  the  State  by  the  cars  of  the  Palace  Car 
Company,  although  no  single  car  was  permanently  in 
the  State ;  *  and  so  of  a  telegraph  company '  or  an  ex- 
press company  upon  a  fair  proportion  of  its  capital 
stock;*  but  passengers  or  freight  carried,^  or  messages 
sent  or  received  beyond  the  limits  of  the  State,*  were 
not  a  basis  for  apportionment  of  property,  but,  like  a 
statute  requiring  a  bond  for  every  passenger  brought 
into  the  State  by  a  vessel,*^  was  directed  at  commerce 
and  was  tmconstitutional.  So  of  a  car  tax  for  the 
privilege  of  running  through  the  State,**  a  tax  upon 
an  agency  of  a  corporation  engaged  in  interstate  com- 

»  P.  R.  R.  V.  Knight,  192  U.  S.  21. 

'  Hays  V.  S.  S.  Co.,  17  How.  596;  St.  Lotiis  v,  Teny  Co.,  ix  Wall. 
423;  Morgan  v.  Parham,  16  Wall.  471 ;  Transportation  Co,  v.  Wheel- 
ing, 99  U.  S.  273;  N.  Y.  etc.  R.R.  v.  Miller.  May  28th,  1906.  U.S.  S.C. 

•  Pickard  v.  Car  Co.,  117  U.  S.  34;  Marye  v.  Railroad,  127  U. 
S.  117. 

•  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18; 
American  Ref.  Trans.  Co.  v.  Hall,  174  U.  S.  70;  Union  Ref.  Transit 
Co.  V.  Lynch,  177  U.  S.  149. 

•  W.  U.'Tel.  Co.  V.  Massachusetts,  125  U.  S.  530. 

•  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194,  166  U.  S.  185. 

'  The  Passenger  Cases,  7  How.  283 ;  Crandall  v.  Nevada,  6  Wall. 
35;  Case  of  State  Freight  Tax,  15  Wall.  232. 

•  Telegraph  Co.  v.  Texas,  105  U.  S.  460. 

•  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259. 
"  Pickard  v.  Car  Co.,  117  U.  S.  34. 
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merce,*  or  a  fee  for  license  to  do  express  business  in  and 
out  of  the  State  or  certification  of  amount  of  capital.* 
But  where,  a  tax  being  laid  upon  all  telegraph  com- 
panies, domestic  as  well  as  foreign,  for  the  privilege 
of  canying  on  their  business,  graduated  in  each  case 
upon  the  amotmt  of  property  in  miles  and  its  value, 
the  companies  are  exempted  from  all  other  taxation 
and  the  burden  of  the  tax  is  less  than  the  ordinary 
tax  on  the  same  amotmt  of  property,  though  in  form 
a  franchise  tax  it  is  really  a  tax  on  property;*  even 
though  the  basis  is  in  part  intangible  property;*  pro- 
portioned between  the  whole  property  and  that  within 
•the  State,*  but  if  the  tax  exceeds  the  burden  based 

>  McCall  V.  Cal.,  136  U.  S.  104;  Norfolk  &  W.  R.  R.  v.  Pa.,  136 
U.  S.  114. 

'  Crutcher  v.  Kentucky,  141  U.  S.  47;  Leloup  v.  Mobile,  127  U. 
S.  640;  Lyng  V.  Michigan,  135  U.  S.  161 ;  A.  &.  P.  Tel.  Co.  v,  PhOa- 
delphia,  190  U.  S.  160;  Osborne  v.  Mobile,  16  Wall.  479,  was  over- 
ruled by  later  cases.  See  also  Horn  Silver  Mining  Co.  v.  New  York 
143  N.  Y.  305;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  688;  Pull- 
man's Palace  Car  v.  Adams,  189  U.  S.  420;  Alien  v.  Pullman's 
Palace  Car  Co.,  191  U.  S.  171;  Osborne  v.  Florida,  164  U.  S.  650; 
Picklen  v.  Shelby  Co.,  145  U.  S.  i;  Stockard  v.  Morgan,  185  U.  S. 
27;  Caldwell  v.  North  Carolina,  187  U.  S.  622;  N.  &  W.  Ry.  Co.  v. 
Sims,  191  U.  S.  44;  Louisville  &  N.  R.  R.  v.  Eubank,  184  U.  S.  27; 
New  York  v.  Roberts,  171  U.  S.  658;  Adams  Express  v.  Ohio  State 
Auditor,  165  U.  S.  194;  Oakland  Sugar  Mill  Co.,  118  Fed.  239; 
R.  R.  Co.  V.  Pa.,  136  U.  S.  114. 

»  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  688,  695,  700;  W. 
U.  Tel.  Co.  V.  Taggart.  163  U.  S.  i;  Adams  Express  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194. 

*  Adams  Express  Co.  v.  Kentucky,  166  U.  S.  171;  Adams 
Express  Co.  v.  Ohio  State  Auditor,  166  U.  S.  185;  Coulter  v.  Weir, 
127  Fed.  897. 

*  Adams  Express  Co.  v.  Ohio  State  Auditor,  165  U.  S.  194,  220; 
W.  U.  Tel.  Co.  V.  Mass.,  125  U.  S.  530;  Mass.  v.  W.  U.  Tel.  Co.,  141 
U.  S.  40;  Maine  v.  Grand  Trunk  Ry.,  142  U.  S.  217;  Pittsburgh,  C. 
etc.  Ry.  V.  Backus,  154  U.  S.  421;  Cleveland,  C.  etc.  Ry.  v. 
Backus,  154  U.  S.  439;  W.  U.  Tel.  Co.  v.  Taggart,  163  U.  S.  i; 
Pullman's  Palace  Car  Co.  v.  Pa.,  141  U.  S.  18. 
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upon  taxation  of  the  same  property  directly  as  such/ 
or  includes  property  having  a  stti4s  outside  the  State, 
it  can  no  longer  be  regarded  as  the  exaction  of  a  tax 
for  the  protection  of  property  but  must  stand  or  fall 
as  a  franchise  tax;  and  as  such  it  would  be  an  uncon- 
stitutional interference  with  interstate  commerce.' 

§  37.  The    Nation    may  tax  all    Persons  and 
Things  uniformly  and  equally. 

**The  construction  of  the  powers  of  Congress  relative 
to  taxation  was  brought  before  the  Supreme  Court  in 
1796,  in  the  case  of  Hylton  v.  The  United  States.*  By  the 
act  of  5th  Jiuie,  1894,  Congress  laid  a  duty  upon  carriages 
for  the  conveyance  of  persons,  and  the  question  was* 
whether  this  was  a  direct  tax,  within  the  meaning  of  the 
Constitution.  If  it  was  not  a  direct  tax,  it  was  admitted 
to  be  rightly  laid,  under  that  part  of  the  Constitution 
which  declares  that  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States;  but  if  it  was  a 
direct  tax  it  was  not  constitutionally  laid,  for  it  must  then 
be  laid  according  to  the  census,  under  that  part  of  the 
Constitution  which  declares  that  direct  taxes  shall  be 
apportioned  among  the  several  States,  according  to  num- 
bers. It  was  held,  that  a  general  power  was  given  to 
Congress  to  lay  and  collect  taxes  of  every  kind  or  nature, 
without  any  restraint.  They  had  plenary  power  over 
every  species  of  taxable  property  except  exports.  But 
there  were  two  rules  prescribed  for  their  government: 
the  rule  of  tmiformity  and  the  rule  of  apportionment. 
Three  kinds  of  taxes,  viz.,  duties,  '.mposts,  and  excises, 
were  to  be  laid  by  the  first  rule;  and  capitation  and  other 
direct  taxes,  by  the  second  rule.  If  there  were  any  other 
species  of   taxes,  as  the  court  seemed  to  suppose  there 

>  Postal  TeL  Cable  Co.  v.  Richmond,  99  Va.  loa,  a  city  tax. 
'  Fargo  v.  Hart,  193  .U.  S.  490. 
'  3  Dallas  171. 
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might  be,  that  were  not  direct,  anid  not  included  within 
the  words  duties,  imposts,  and  excises,  they  were  to  be 
laid,  by  the  rule  of  uniformity  or  not,  as  Congress  shotdd 
think  proper  and  reasonable.* 

"The  Constitution  contemplated  no  taxes,  but  such  a& 
Congress  could  lay  in  proportion  to  census;  and  the  rule 
of  apportionment  could  not  reasonably  apply  to  a  tax  on 
carriages,  nor  could  the  tax  on  carriages  be  laid  by  that  rule, 
without  very  great  inequality  and  injustice.  The  notion 
that  a  tax  on  carriages  was  a  direct  tax,  within  the  pur- 
view of  the  Constitution,  and  to  be  apportioned  according 
to  census,  would  lead  to  the  grossest  abuse  and  oppres- 
sion. This  argument  was  conclusive  against  the  construc- 
tion set  up,  and  the  tax  on  carriages  was  considered  within 
the  power  to  lay  duties;  and  the  better  opinion  seeme.d  to 
be  that  the  direct  taxes  contemplated  by  the  Constitution 
were  only  two,  viz.,  a  capitation,  or  poll  tax,  and  a  tax  on 
land.  The  Court  concluded  that  the  tax  on  carriages  was. 
an  indirect  tax,  and  therefore,  properly  laid,  pursuant  to 
the  rule  of  tmiformity. " 

Thus  both  rules  for  taxation  by  the  national  govern- 
ment prevent  the  recognition  of  the  State  in  disregard 
of  the  individual.  Independently  of  the  reasoning 
in  Hylton  v.  The  United  States,'  the  Constitution  pro- 
vided that  representation  and  taxation  should  go 
hand  in  hand;  the  people  were  to  be  represented  in 
Congress  according  to  population,  and  so  were  taxes  to 
be  laid.  This  is  shown  by  the  debates  in  the  Consti- 
tutional Convention  and  in  the  conventions  in  the  States 
called  to  ratify  the  Constitution.  It  is  expressed  in 
the  Constitution  itself.  The  power  of  the  nation  to 
lay  a  uniform  taix  on  instruments  of  commerce  has^ 

*  Kent's  Commentaries,  Pt.  II,  Lee.  r6,  Vol.  I,  p.  254. 

•  3  Dallas,  171. 
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operations  of  the  constitutional  laws  enacted  by  Con- 
gress, to  cany  into  effect  the  powers  vested  in  the 
national  government. 

**It  was  declared  by  the  court,  that  it  was  not  to  be 
denied  that  the  power  of  taxation  was  to  be  concurrently 
exercised  by  the  two  governments ;  but  such  was  the  para- 
mount character  of  the  Constitution  of  the  United  States, 
that  it  had  a  capacity  to  withdraw  any  subject  from  the 
action  of  this  power,  and  it  might  restrain  a  State  from 
any  exercise  of  it  which  may  be  incompatible  with  and 
repugnant  to  the  constitutional  laws  of  the  Union.  The 
great  principle  that  governed  the  case  was  that  the  Con- 
stitution, and  the  laws  made  in  pursuance  thereof,  were 
supreme,  and  that  they  controlled  the  Constitution  and 
laws  of  the  respective  States,  and  could  not  be  controlled 
by  them.  It  was  of  the  very  essence  of  supremacy,  to 
remove  all  obstacles  within  its  own  sphere,  and  so  modify 
every  power  vested  in  subordinate  government  as  to 
exempt  its  own  operations  from  their  influence.  A  su- 
preme power  must  control  every  other  power  which  is 
repugnant  to  it.  The  right  of  taxation  in  the  State 
extends  to  all  subjects  over  which  its  sovereign  power 
extends,  and  no  further.  The  sovereignty  of  a  State  ex- 
tends to  everything  which  exists  by  its  own  authority, 
or  is  introduced  by  its  permission ;  but  it  does  not  extend 
to  those  means  which  are  employed  by  Congress  to  carry 
into  execution  their  constitutional  powers.  The  power  of 
State  taxation  is  to  be  measured  by  the  extent  of  State 
sovereignty,  and  this  leaves  to  a  State  the  command  of  all  its 
resources,  and  the  tmimpaired  power  of  taxing  the  people 
and  property  of  the  State.  But  it  places  beyond  the  reach 
of  State  power  all  those  powers  conferred  on  the  govern- 
ment of  the  Union,  and  all  those  means  which  are  given 
for  the  purpose  of  carrying  those  powers  into  execution. 
This  principle  relieves  from   clashing  sovereignty;  from 
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interfering  powers;  from  a  repugnancy  between  a  right  in 
one  goTenunent  to  pull  down  what  there  is  an  acknowledged 
right  in  another  to  build  up ;  from  the  incompatibility  of  a 
right  in  one  government  to  destroy  what  there  is  a  right 
in  another  to  preserve.  The  power  to  tax  would  involve 
the  power  to  destroy,  and  the  power  to  destroy  might 
defeat  and  render  useless  the  power  to  create.  There 
would  be  a  plain  repugnance  in  conferring  on  one  govern- 
ment the  power  to  control  the  constitutional  measures  of 
another,  which  other,  with  respect  to  those  very  measures, 
was  declared  to  be  supreme  over  that  which  exerts  the 
control.  If  the  right  of  the  States  to  tax  the  means  em- 
ployed by  the  general  government  did  really  exist,  then 
the  declaration  that  the  Constitution  and  the  laws  made  in 
pursuance  thereof  should  be  the  supreme  law  of  the  land, 
would  be  empty  and  unmeaning  declamation.  If  the 
States  might  tax  one  instrument  employed  by  the  govern- 
ment in  the  execution  of  its  powers,  they  might  tax  every 
other  instrument.  They  might  tax  the  mail;  they  might 
tax  the  mint ;  they  might  tax  the  papers  of  the  custom  house ; 
they  might  tax  judicial  process;  they  might  tax  all  the 
means  employed  by  the  government  to  an  excess  which 
would  defeat  all  the  ends  of  government.* 

"The  claim  of  the  States  to  tax  the  Bank  of  the  United 
States  was  thus  denied,  and  shown  to  be  fallacious;  and 
that  there  was  a  manifest  repugnancy  between  the  power 
of  Maryland  to  tax,  and  the  power  of  Congress  to  preserve 
the  institution  of  the  Branch  Bank.  A  tax  on  the  oper- 
ations of  the  bank  was  a  tax  on  the  operations  of  an  instru- 
ment employed  by  the  government  of  the  Union  to  carry 
its  powers  into  execution,  and  was  consequently  uncon- 
stitutional. " 

**The  decision  pronoxmced  in  this  case  against  the 
validity  of  the  Maryland  tax  was  made  on  the  7th  of 
March,  1819,  and  it  was  on  the  7th  of  February  preceding, 

*  Kent's  Commentaries,   I,  429. 
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that  the  legislattire  of  the  State  of  Ohio  imposed  a  similar 
tax,  to  the  amoimt  of  fifty  thot^and  dollars  amiually,  on 
the  Branch  Bank  of  the  United  States  established  in  that 
State.  Notwithstanding  this  decision,  the  officers  of  the 
State  of  Ohio  proceeded  to  levy  the  tax,  and  that  act 
brought  up  before  the  Supreme  Court  a  renewed  discussion 
and  consideration  of  the  legality  of  such  a  tax.*  It  was 
attempted  to  withdraw  this  case  from  the  influence  tod 
authority  of  the  former  decision,  by  the  suggestion  that 
the  Bank  of  the  United  States  was  a  mere  private  corpora- 
tion,  engaged  in  its  own  business,  with  its  own  views,  and 
that  its  great  end  and  principal  object  were  private  trade 
and  private  profit.  It  was  admitted  that,  if  that  were  the 
case,  the  bank  would  be  subject  to  the  taxing  power  of 
the  State,  as  any  individual  would  be.  But  it  was  not 
the  case.  The  bank  was  not  created  for  its  own  sake,  or 
for  private  purposes.  It  has  never  been  supposed  that 
Congress  would  create  such  a  corporation.  It  was  not  a 
private  but  a  public  corporation,  created  for  public  and 
national  purposes ,  and  as  an  instrument  necessary  and 
proper  for  carrying  into  effect  the  powers  vested  in  the  govern- 
fnent  of  the  United  States,  The  business  of  lending  and 
dealing  in  money  for  private  purposes  was  an  incidental 
circumstance,  and  not  the  primary  object,  and  the  bank 
was  endowed  with  the  faculty,  in  order  to  enable  it  to 
effect  the  great  public  ends  of  the  institution,  and  without 
such  factdty  and  business  the  bank  would  want  a  capacity 
to  perform  its  public  functions.  And  if  the  trade  qf  the 
bank  was  essential  to  its  character  as  a  machine  for  the 
fiscal  operations  of  the  government,  that  trade  must  be 
exempt  from  State  control,  and  a  tax  upon  that  trade 
bears  upon  the  whole  machine,  and  was,  consequently, 
inadmissible,  and  repugnant  to  the  Constitution.  In  Wes- 
ton V.  The  City  Council  of  Charleston,'  it  was  decided,  that 

>  Osbom  V.  Bank  of  the  United  States,  9  Wheat.  738;  Horn  Silver 
Mining  Co.  v.  New  York,  143  U.  S.  305.  '  2  Pet.  449. 
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a  State  tax  on  stock  issued  for  loans  made  to  the  United 
States,  was  unconstitutional.  The  court  considered  it  to 
be  a  tax  on  the  power  given  to  Congress  to  borrow  money 
on  the  credit  of  the  United  States,  and  thereby  to  diminish 
the  means  of  the  United  States,  used  in  the  exercise  of  its 
powers,  and  that  it  was,  consequently,  repugnant  to  the 
Constitution.  By  declaring  the  powers  of  the  general 
government  supreme,  the  Constitution  has  shielded  its 
actions  in  the  exercise  of  its  powers  from  any  restraining 
or  controlling  action  of  the  local  government.  **  * 

**Nor  can  this  inhibition  upon  the  States  be  evaded  by 
any  change  in  the  mode  or  form  of  the  taxation,  provided 
the  same  result  is  effected;  that  is,  an  impediment  is 
thereby  interposed  to  the  exercise  of  a  power  of  the  United 
States.  That  which  cannot  be  accomplished  directly  can- 
not be  accomplished  indirectly.  Through  all  such  attempts 
the  court  will  look  to  the  end  sought  to  be  reached;  and  if 
that  would  trench  upon  a  power  of  the  government,  the  law 
creating  it  will  be  set  aside,  or  its  enforcement  restrained." ' 

"And  a  State  cannot  tax  a  franchise  conferred  upon  a 
State  corporation  by  the  United  States.*  But  a  tax  may 
be  laid  upon  the  property  of  the  corporation  within  the 
State ;  *  aad  the  Federal  Constitution  must  receive  a  practi- 
cal construction.  Its  limitations  and  its  implied  prohibitions 
must  not  be  extended  so  far  as  to  destroy  the  necessary 
powers  of  the  States  or  prevent  their  efficient  exercise.** " 

The  words  ''mere  private  corporation''  mean  **bare 
fraftchise  to  be  a  corporation''  without  more ;  *' public  corpora- 
tion" means  ''exercising  a  public  calling'*  or  ''using  public 
property.**     The    uniform    taxation   of   State    corporations 

*  Kent,  I,  429. 

'  Home  Insurance  Co.  v.  New  York,  134  U.  S.  594. 
»  California  v.  Central  Pacific  R.  R.,  127  U.  S.  i;  A.  &  P.  Tel. 
Co.  V.  Philadelphia,  190  U.  5.  160. 

*  W.  U.  Tel.  Co.  V.  Mass.,  125  U.  S.  530;  W.  U.  Tel.  Co.  v.  Mo„ 
190  U.  S.  412. 

*  R.  R.  V.  Peniston,  18  Wall.  5,  30. 
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engaged  in  interstate  commerce  and  the  incorporation  under 
general  national  laws  of  companies  for  the  purpose  of  engage 
ing  in  interstate  commerce,  whatever  the  incidental  purposes^ 
would  be  no  less  direct,  proper,  and  necessary  a  means  of 
exercising  the  power  to  regulate  interstate  commerce,  than  the 
same  procedure  with  respect  to  national  banks.  It  is  the  only 
effective  means.  And  whether  insurance  companies  are  held 
to  be  banking  institutions  and  to  emit  bills  of  credit,  which 
they  might  do,^  or  to  be  engaged  incidentally  in  interstate 
commerce,  the  nationalization  of  the  contract  of  incorporation 
is  necessary,  first,  to  prevent  them  from  engaging  in  interstate 
commerce  and  to  prevent  them  from  emitting  bills  of  credit 
either  directly  or  through  their  notorious  control  of  national 
banks.  The  fact  that  insurance  itself  was  held  not  to  be 
interstate  commerce^  merely  shows  that  the  necessary  police 
power  would  be  left  to  the  States  together  with  the  coopera- 
tion of  the  national  government  in  making  an  insurance 
company  under  a  national  certificate  of  incorporation  noth-^ 
ing  but  an  insurance  company  and  tite  same  thing  in 
every  State.  The  national  bank  act  alone  prevented  the 
powerful  Manhattan  Company  and  other  trading  and  manu- 
facturing companies  incorporated  by  the  State  of  New  York, 
from  being  incidentally  and  uncontrollably  State  corporations 
exercising  a  national  public  calling.*  The  exercise  of  the 
power  to  control  is  called  for  by  the  necessity  of  preventing 
conditions  which  can  be  prevented  only  by  the  exercise  of  the 

*  Circulating  notes  are  not  bills  of  credit  within  the  meaning  of 
the  Constitution  unless  issued  by  the  State.  Briscoe  v.  Bank  of 
the  Commonwealth  of  Kentucky,  ii  Peters  257;  Morse  on  Bank- 
ing, 3d  Ed.  665;  Horace  White,  Money  and  Banking,  238,  378. 

»  Paul  V.  Virginia,  8  Wall.  168;  N.  Y.  Life  Ins.  Co.  v.  Cravens, 
178  U.  S.  389;  Liverpool  Ins.  Co.  v.  Mass.  10  Wall.  566;  PhiL  Fire 
Ass'n,  119  U.  S.  110;  Hooper  v.  California,  155  U.  S.  648. 

•  See  as  to  the  Charter  of  the  Manhattan  Company,  C.  A.  Co- 
nant,  History  of  Modem  Banks  of  Issue,  322;  White,  336.  The 
issue  of  circulating  notes  was  a  common -law  right  until  restrained 
by  statute.    White,  238,  378. 


Private  Corporations  107 

power  to  create  as  incidental  to  the  power  to  control.  It  is 
with  all  deference  submitted  that  the  Committee  of  the  House 
of  Representatives  which  drafted  Report  No.  2491,  $9^  Con- 
gress, first  session,  dated  March  23d,  igo6,  in  opposition  to  ike 
President's  argument  for  national  incorporation,  did  not 
touch  the  question  at  all,  and  merely  relying  upon  the  phrases 
of  a  few  decision^  misinterpreted  them  in  their  hearing  upon 
the  power  of  the  nation  to  authorize  incorporation  under 
national  law. 

"The  State  cannot  destroy  a  national  corporation,  but 
the  nation  may  destroy  a  State  private  corporation.* 
The  judicial  cannot  prescribe  to  the  legislative  depart- 
ment of  the  government,  limitations  upon  the  exercise  of 
its  acknowledged  powers.  A  tax  on  bank  circulation  is 
not  a  tax  on  the  franchise  of  the  bank  but  upon  property 
created  or  contracts  made  and  issued  under  the  franchise. 
If  a  particular  tax  bears  heavily  upon  a  corporation,  or  a 
class  of  corporations,  it  cannot  for  that  reason  only  be 
pronounced  contrary  to  the  Constitution.  Congress  may 
restrain  by  suitable  enactments  the  circulation  as  money 
of  any  notes  not  issued  imder  its  own  authority.  The  act 
of  Congress  imposing  a  tax  on  the  circulation  of  State 
banks,  is  constitutional. "  * 

§  40.  The  Theory  op  State  Incorporation  makes 
IT  Impossible  to  Regulate  Corporations.  —  The 
modem  corporation  is  not  an  octopus  but  a  beast  of 
forty-five  heads,  each  self-sufficient  and  sufficient  to 
the  whole  body,  so  that  all  forty-five  must  be  killed 
at  once. 

The  recognition  in  the  acts  of  Congress  of  the  power 
and  right  of  the  State  to  tax,  control,  or  regulate  any 
business  carried  on  within  its  limits  does  not  include 

^  Veazie  Bank  v.  Penno,  74  U.  S.  483. 
'  Kent,  I,  439. 
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recognition  of  State  taxation  of  the  "franchise"  or 
right  to  exist,*  and  is  entirely  consistent  with  an  in- 
tention on  the  part  of  Congress  to  tax  such  business 
for  national  purposes.' 

State  incorporation  makes  it  impossible  for  other 
States  properly  to  exercise  their  legitimate  powers. 

"The  general  proposition  that  a  corporation  is  to  be 
regarded  as  a  legal  entity,  existing  separate  and  apart  from 
the  persons  composing  it,  is  not  disputed,  but  that  the 
statement  is  a  mere  fiction  is  well  understood.  It  has  been 
introduced  for  the  convenience  of  the  company  in  making 
contracts,  in  acquiring  property  for  corporate  purposes,  in 
suing  and  being  sued,  and  to  preserve  the  limited  liability 
of  the  shareholders,  by  distinguishing  between  the  corpor- 
ate debts  and  the  property  of  the  company,  and  of  the 
stockholders  in  their  capacity  of  individuals."  "A  cor- 
poration is  a  collection  of  many  individuals  united  into 
one  body,  under  a  special  denomination,  having  perpetual 
succession  under  an  artificial  form,  and  vested  by  the  policy 
of  the  law  with  the  capacity  of  acting  in  several  respects  as 
an  individual,  particularly  of  taking  and  granting  property, 
of  contracting  obligations  and  suing  and  being  sued,  of 
enjoying  privileges  and  immunities  in  common,  and  enjoy- 
ing a  variety  of  political  rights,  according  to  its  purpose."  • 

If  a  State  should  by  its  Constitution  declare  that  no 
corporation  should  exist  in  the  State,  or  should  fail  to 

*  Metropolitan  S.  R.  R.  Co.  v.  Commissioners,  174  N.  Y,  714, 
approved  a  State  tax  on  "  special  franchises  "  as  property  and  was 
affirmed,  199  U.  S.  i. 

'  License  Tax  Cases,  72  Wall.  461. 

•  Taylor  on  Corporations,  chap.  3;  Morawetz,  sec.  227;  Kyd  on 
Corporations,  1-13 ;  Finch,  J.,  in  People  v.  North  River  Sugar  Refin- 
ing Co.,  121  N.  Y.  582,  621;  see  also  State  v.  Standard  Oil  Co.,  49 
Oh.  St.  137,  177;  see  also  as  to  the  partnership  as  a  legal  entity. 
Bank  of  Buffalo  v.  Thompson,  121  N.  Y.  280. 
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provide  a  method  to  incorporate,  de  facto  corporations, 
whether  pretending  to  authorization  by  another  State 
or  not,  might  exist  under  tlie  policy  of  the  law,  corpora- 
tions engaged  in  interstate  commerce  might  have  the 
right  to  exercise  their  powers  in  the  State  as  if  a  bw 
existed,  and  under  the  obligation  of  equal  protection 
imposed  by  the  Fourteenth  Amendment  all  other 
corporations  might  have  to  be  recognized.  A  State 
statute  making  the  supposed  declaration  could  be  set 
aside  the  next  day  by  a  statute  of  incorporation. 
The  attempt  to  deny  the  right  of  association  would  be 
a  vain  effort  to  retire  from  civilized  society.  The 
corporation  as  a  common-law  contract  of  individuals 
should  not  be  lost  sight  of  for  two  opposite  reasons, 
first,  the  right  of  incorporating  is  the  oldest  and  most 
precious  known  to  civilization,  and,  second,  because 
the  real,  dominating,  tangible,  and  responsible  factor 
in  modem  corporations  is  the  individual.  The  at- 
tempt of  the  State  to  grant,  revoke,  regulate,  and 
impair  the  mere  franchise  to  be,  is  not  only  unconsti- 
tutional tmder  the  Constitution  of  the  United  States 
as  an  impairment  of  the  obligation  of  contract  and 
a  futile  denial  of  the  rights  of  citizens  of  the  United 
States,  but  results  in  an  absolute  default  of  the  power 
of  the  State  to  enforce  the  common  law  of  corpora- 
tions as  between  the  members  among  themselves  and 
with  the  public. 

As  to  the  regulation  by  the  State  of  the  part  of  the 
interstate  commerce  or  industry  which  is  transacted 
within  the  State,  the  only  regulation  permitted  to  a 
State  is  of  the  exercise  of  public  corporate  powers  and 
the  use  of  public  or  private  corporate  property  and 
lies  in  the  exercise  of  the  police  power,  or  of  the  taxing 
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power,  and  the  taxes  must  be  general  and  equal. 
As  to  any  transaction  regulated  by  Congress  in  the 
exercise  of  any  of  its  powers,  the  power  of  the  State  is 
limited  by  the  necessity  of  allowing  the  paramount 
power  to  adapt  its  means,  without  interference,  to  the 
end  desired.*  There  is  absolutely  no  centralization 
involved  in  the  power  of  the  nation  to  authorize  in- 
corporation under  national  law,  for  nothing  is  thus 
withdrawn  from  the  control  of  the  States;  the  exer- 
cise of  all  the  powers  they  now  assert  is  put  upon  tinchal- 
lengeable  ground  and  made  effective.  No  new  power  is 
assumed  by  the  nation,  there*  being  merely  a  declaration 
of  a  social  principle  which,  as  it  was  beyond  the  power 
of  the  nation  to  create,  it  is  beyond  its  power  to  deny.  i 

§  41.  The  Exercise  op  any  Power  by  the  Statb 
is  subject  to  the  constitution,  written  and  un-  | 

WRITTEN,     OP    THE     UNITED     StATES.  —  ThE     CoMMON  j 

Law  op  the  United  States. 

"All  of  the  original  States  in  their  first  constitutions  and 
charters  provided  for  the  security  of  private  property  as 
well  as  of  life  and  liberty.  This  they  did  either  by  adopt- 
ing  in  terms  the  famous  39th  article  of  Magna  Charta, 
which  secures  the  people  from  arbitrary  imprisonment  and 
arbitrary  spoliation,  or  by  claiming  for  themselves,  com- 
pendiously, all  of  the  liberties  and  rights  set  forth  in  the 
Great  Charter.  This  statement  as  to  the  action  of  the 
original  States  is  made  after  a  careful  examination  of  their 
charters  and  constitutions.     On  the  admission  into  the 

»  In  re  Debs,  158  U.  S.  564.  Mr.  Justice  Brewer  said,  in  this, 
case,  at  p.  581:  "A  State,  or  an  individual  within  the  limits  of  a. 
State,  is  impotent  to  obstruct  interstate  commerce.  Otherwise- 
the  interests  of  the  nation  would  be  at  the  mercy  of  a  portion  of  the 
inhabitants  of  a  single  State.  There  is  no  such  impotency  in  the. 
national  govenunent." 
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Union  of  subsequent  States,  the  constitution  of  each 
contained  similar  provisions.* 

"When  the  Federal  Constitution  was  formed  there  was 
inserted  in  it  the  provision  also  original  and  imique,  'that 
no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts.'* 

**The  Fifth  Amendment,  inter  alia,  ordained  that, — 
*No  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  shall  private  property  be 
taken  for  public  use  without  just  compensation. ' 

**So  likewise,  the  provisions  in  the  State  and  National 
Constitutions  protecting  private  property  have  up  to  this 
time  been  effective.  If  disregarded  by  the  legislature, 
they  have  been  enforced  by  the  courts,  —  the  Constitution 
being  the  supreme  law. 

"Then  came  as  a  result  of  the  Civil  War  of  1861-1865,. 
the  Fourteenth  Amendment  of  the  Federal  Constitution, 
adopted  in  1868,  which  among  other  things  ordained, — 

"Section  i.  *Nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor 

*  Dillon,  Laws  and  Jurisprudence  of  England  and  America,  p.  207. 

'  It  was  asserted  in  Looker  v.  Maynard,  179  U.  S.  46,  and  in 
Durfee  v.  Old  Colony  R.  R.  Co.,  5  Allen,  230,  under  the  Dartmouth 
College  Case,  that  the  contract  in  a  corporation  charter  may  be 
changed  by  the  legislature.  The  true  doctrine  was  asserted  by  the 
New  Jersey  Court  of  Errors  and  Appeals  in  the  case  of  Berger  v. 
United  States  Steel  Corporation  as  follows:  "It  is  settled  in  our 
jurisprudence  that  the  right  reserved  to  amend,  alter,  or  repeal 
charters,  extends  only  to  the  modification  or  destruction  of  rights 
as  between  the  State  and  the  corporation,  but  that  the  rights  of 
stockholders  inter  sese  can  in  no  respect  be  impaired  except  in  so 
far  as  impairment  may  result  from 'an  alteration  required  by  the 
public  interest."  See  Kean  v.  Johnson,  i  Stockton  (N.  J.),  401; 
Zabriskie  v.  R.  R.,  18  N.  J.  Eq.  178;  Strong  v.  Brooklyn  Crosstown 
R.  R.,  93  N.  Y.  426;  Currier  v.  The  Slate  Co..  56  N.  J.  262.  These 
decisions  limit  the  power  of  the  State  in  controlling  corporations 
to  an  exercise  of  the  police  power.  See  Brief  of  Alpha  Delta  Phi, 
Vol.  IV,  3,  p.  215.     See  also  supra,  sec.  32. 
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deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.' 

**  It  was  of  set  purpose  that  its  prohibitions  were  directed 
to  any  and  every  form  and  mode  of  State  action  —  whether 
in  the  shape  of  constitutions,  statutes,  or  judicial  judg- 
ments —  that  deprived  any  person,  white  or  black,  naturaP 
or  corporate,  of  life,  liberty,  or  property,  or  of  the  equal 
protection  of  the  laws. 

**The  Fourteenth  Amendment,  while  it  does  not  deprive 
the  States  of  their  autonomy  or  of  their  power,  subject  to 
the  Federal  Constitution,  to  regulate  their  domestic  con- 
cerns, does  nevertheless  in  the  vital  matters  specified  in 
that  amendment  operate  as  an  express  limitation  of  the 
powers  of  the  States. '  It  puts  life,  liberty,  and  property 
upon  precisely  the  same  footing  of  security.  It  binds  each 
and  all  indissolubly  together.  It  places  each  and  all  of 
these  primordial  rights  under  the  aegis  and  protection  of 
the  national  government.  By  this  provision  they  are 
each  and  all  adopted  as  national  rights.  Under  the  Fifth 
Amendment  they  are  each  protected  from  invasion  by 
Congress  or  the  Federal  government.  By  the  Fourteenth 
Amendment,  they  are  each  protected  from  invasion  by 
State  legislatures,  or  by  the  people  of  the  States  in  any 
form  in  which  they  may  attempt  to  exercise  political  power. 
The  Fourteenth  Amendment  in  the  most  impre^ive  and 
solemn  form  places  life,  liberty,  contracts,  and  property, 
and  also  equality  before  the  law,  among  the  fundamental 
and  indestructible  rights  of  all  the  people  of  the  United 
States." 

§42.  The  Phrase  "Police  Power"  describes 
A  Duty  imposed  by  the  Common  Law  op  the  United 
States  upon  the  States.  —  The  great  refuge  of  the 
State  that  violates  national  rights  is  the  police  power.* 

*  Laws  providing  for  the  examination  of  pilots  have  been  sup- 
ported; and  of  locomotive  engineers  who  engaged  in  interstate 
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Resort  to  this  bulwark  of  self-government  is  not  had 
to  preserve  self-government  but  to  cover  assumptions 
of  power  by  the  State  to  regulate  commerce,  contracts, 
and  personal  rights  guaranteed  by  the  national  govern- 
ment. Resort  by  the  States  to  the  police  power  in 
such  cases  is  a  waiver  of  control  of  these  subjects  upon 
any  other  ground. 

"The  poUce  power  embraces  the  protection  of  the 
lives,  health,  and  property  of  citizens,  the  maintenance  of 
good  order,  and  preservation  of  good  morals. "  * 

This  is  not  control  of  commerce. 

"Commerce  with  foreign  countries  and  among  the 
States  strictly  considered,  consists  in  'intercourse'  and 
'traffic,*   including   in   these   terms,   navigation   and  the 

commerce.  Smith  v.  Alabama,  124  U.  S.  465.  A  statute  of  a 
State  regulating  the  delivery  of  telegrams  in  a  foreign  State  can- 
not be  defended  on  that  groimd,  W.  U.  Tel.  Co.  v.  Pendleton,  12a 
U.  S.  347;  but  a  statute  to  prevent  "ticket-scalping"  has  been 
upheld,  Fry  v.  State,  63  Ind.  552;  and  a  license- tax  on  telegraph 
poles  and  wires  has  been  sustained  as  a  return  for  police  supervision. 
W.  U.  Tel.  Co.  V.  New  Hope,  187  U.  S.  419;  Atl.  &  Pac.  Tel.  Co. 
V.  Phila.,  190  U.  S.  385:  but  not  so  of  a  requirement  of  a  regular 
place  of  business  for  foreign  corporations  within  the  State  and  an 
officer  upon  whom  process  may  be  served,  N.  O.  &  M.  Packet  Co. 
V.  James,  32  Fed.  21;  and  the  failure  to  comply  with  such  require- 
ments is  not  a  basis  for  enjoining  business  in  a  State,  W.  U.  Tel. 
Co.  V.  Mass.,  125  U.  S.  530.  "Things  which  are  so  deleterious  or 
injurious  to  the  lives  and  health  of  the  people  as  to  lose  all  benefits 
of  protection  as  articles  or  things  of  commerce,  or  to  be  able  to 
claim  it  only  in  a  modified  way,  are  properly  subject  to  the  police 
power  of  the  State."  Bradley,  J.,  in  The  License  Cases  (5  How. 
504)  citing  Brown  v.  Maryland,  12  Wheat.  419;  and  in  the  absence 
of  Congressional  regulations  local  railway  regulations  protecting 
life  and  health  are  valid.  Crutcher  v.  Kentucky,  141  U.  S.  47  ; 
Jacobson  v,  Massachusetts,  197  U.  S.  482. 

«  Patterson  v.  Kentucky,  97  U.  S.  501;  Barbier  v,  Connolly,  113 
U.  S.  27. 
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transportation  of  persons  and  property  as  well  as  purchase, 
sale,  and  exchange  of  commodities.  *'  * 

The  police  power  is  not  a  privilege  of  the  State, 
but  a  duty  imposed  upon  the  State  in  behalf  of  the 
people. 

**The  legislature  cannot,  by  chartering  a  lottery  com- 
pany, defeat  the  will  of  the  people  of  the  State  author- 
itatively expressed,  in  relation  to  the  continuance  of  such 
business  in  their  midst.  The  supervision  of  public  morals 
is  continuing  in  its  nature,  and  is  to  be  dealt  with  as  the 
special  exigencies  of  the  moment  require. "  ^ 

**The  police  power  of  regulating  the  operation  of  rail- 
ways to  conserve  the  public  safety  is  inherent  in  the  State, 
and  cannot  be  irrevocably  contracted  away. "  * 

**If  a  charter  contains  any  provisions  within  the  police 
power  of  the  State,  from  which  the  legislature  is  not  at 
liberty  to  part,  the  legislature  may  at  will  revoke  the 
power.  "•  * 

§  43.  The  Police  Power  cannot  be  used  to 
defeat  the  exercise  op  any  rights  guaranteed 
BY  National  Law.  —  The  most  interesting  exposition 
of  the  police  power  and  the  most  closely  concerning 
the  control  of  the  rights  of  citizens  by  a  State,  was 
given  in  the  Slaughter  House  Cases.'  The  court  was 
divided  five  to  four,  and  four  dissenting  opinions  were 

*  Mobile  County  v.  Kimball,  102  U.  S.  691,  26  L.  Ed.  238. 

'  Stone  V.  Mississippi,  loi  U.  S.  814;  Dartmouth  College  v. 
.  Woodward,  4  Wheat.  517;  Beer  Co.  v,  Mass.,  97  U.  S.  25;  Toledo^ 
etc.  Ry.  Co.  v.  Jacksonville,  67  111.  37. 

»  Kansas  Pac.  Ry.  Co.  v.  Mower,  16  Kans.  573 ;  Terrett  v.  Taylor^ 
9  Cranch,  43;  Fletcher  v.  Peck,  6  Cranch,  87. 

*  Fertilizing  Co.  v.  Hyde  Park,  97  U.  8,  659;  Charles  River 
Bridge  v.  The  Warren  Bridge,  11  Pet.  420. 

*  Crescent  City,  etc.  Co.  v.  New  Orleans,  83  U.  S.  36. 
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given.  The  decision  of  the  Court  given  by  Mr.  Jus- 
tice Miller  is  perhaps  the  most  inconclusive  ever 
handed  down  by  the  United  States  Supreme  Court. 
As  the  dissenting  opinions  showed,  the  decision  re- 
duced itself  to  absurdity. 

An  abstract  of  the  decision  follows: 

**The  charter  of  the  Slaughter-House  Company,  a  cor- 
poration created  by  a  statute  of  Louisiana,  contained 
among  other  exclusive  privileges,  the  right  to  establish  and 
maintain  stockyards  and  landing  places  and  slaughter- 
houses for  the  city  of  New  Orleans,  at  which  all  stock  must 
be  landed  and  all  animals  intended  for  food  slaughtered. 
This  grant  of  privilege  guarded  by  proper  limitations  of 
the  prices  to  be  charged,  and  imposing  the  duty  of  provid- 
ing ample  convenience  with  permission  to  all  owners  of 
stock  to  land,  and  to  all  butchers  to  slaughter  at  those 
places,  was  a  police  regulation  for  the  health  and  comfort 
of  the  people,  the  statute  locating  them  where  health  and 
comfort  required,  within  the  power  of  the  State  Legislatures 
unaffected  by  the  Constitution  of  the  United  States.  *' 

In  the  elaborate  opinion  of  Mr.  Justice  Miller,  the 
right  of  the  State  to  pass  such  an  act  is  based  solely 
upon  the  ''police  power"  of  the  State.  The  decision 
is  not  conclusive  of  anything  but  the  very  narrow 
question  decided,  and  not  very  conclusive  of  that,  as 
is  shown  by  the  admission  to  which  the  judges  were 
forced  in  order  to  establish  this  small  point. 

The  action,  it  is  to  be  noticed,  was  not  brought  by  an 
individual  or  a  corporation  domiciled  in  another  State, 
incorporated  for  the  purposes  of  the  Louisiana  corpora- 
tion.*    Bearing  upon  this  are  parts  of  the  opinion: 

*  On  the  right  of  a  corporation  to  act  in  other  States,  see 
Bateman  v.  Service,  6  App.  Cases,  386;  Bank  of  Augusta  v.  Earle, 
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**The  next  observation  is  more  important  in  view  of 
the  arguments  of  counsel  in  the  present  case.  It  is  that  the 
distinction  between  citizenship  of  the  United  States  and 
citizenship  of  a  State  is  clearly  recognized  and  established. 
Not  only  may  a  man  be  a  citizen  of  the  United  States 
without  being  a  citizen  of  a  State,  but  an  important  ele- 
ment is  necessary  to  convert  the  former  into  the  latter. 
He  must  reside  within  the  State  to  make  him  a  citizen  of 
it,  but  it  is  only  necessary  that  he  should  be  bom  or 
naturalized  in  the  United  States  to  be  a  citizen  of  the 
Union. 

**It  is  quite  clear,  then,  that  there  is  a  citizenship  of  the 
United  States,  and  a  citizenship  of  the  State,  which  are 
distinct  from  each  other  and  which  depend  upon  different 
characteristics  or  circumstances  in  the  individual.  **  * 

13  Pet.  519;  Tombigbee  Ry.  v.  Kneeland,  4  How.  16;  Am.  Water- 
works V.  Farmers'  L.  &  T.  Co.,  73  Fed.  956;  Oregonian  Ry.  v, 
Oregon  Ry.  &  Nav.  Co.,  27  Fed.  277,  280;  Duke  v.  Taylor,  37  Fla. 
64;  Webster  v.  Oregon  Short  Line  R.  R.,  6  Idaho,  312;  Frazier  v. 
Willcox,  4  Rob.  (La.)  517,  532 ;  Life  Association  of  America  v.  Levy, 
33  La.  Ann.  1203;  Thompson  v.  Waters,  25  Mich.  214;  Williams  v. 
Creswell,  51  Miss.  817;  Taylor  v.  Alliance  Trust  Co.,  71  Miss.  694; 
Blair  V.  Perpetual  Ins.  Co.,  10  Mo.  559;  Ferguson  v.  Siden,  11 1  Mo. 
208;  Curtis  V.  McCullough,  3  Nev.  202;  Moulin  v.  Trenton  M.  L. 
&  F.  Insurance  Co.,  25  N.  J.  L.  57;  Merrick  v.  Van  Santvoord,  34 
N.  Y.  208;  Newburg  Petroleum  Co.  v.  Weare,  27  Oh.  St.  343; 
Second  Nat'l  Bank  v.  Hall,  35  Oh.  St.  158;  Kerchner  v.  Gettys.  18 
S.  C.  521;  Lytle  v.  Custead,  4  Tex.  Civ.  App.  490:  Less  v.  Ohio,  92 
Tex.  651;  Chicago  T.  &  T.  Co.  v.  Bashford.  97  N.  W.  940;  Can.  Pac. 
Ry.  V.  W.  U.  Tel.  Co.,  17  Can.  151 ;  Bank  v.  Pindall.  2  Rand.  (Va.) 
465;  Clarke  v.  Central  Bkg.  Co..  50  Fed.  338;  Scamans  v.  Temple  & 
Co.,  105  Mich.  400;  Van  Steuben  v.  C.  R.  R.  of  N.  J.,  178  Pa.  367; 
Colwell  V.  Springs  Co.,  100  U.  S.  55;  Christian  Union  v.  Yount,  loi 
U.  S.  356;  Stevens  v.  Pratt,  loi  111.  206;  Carroll  v.  E.  St.  L.,  67  111. 
568;  U.  S.  Trust  Co.  V.  Lee,  73  111.  142 ;  State  v.  N.  O.  Warehouse  Co., 
109  La.  64;  Enterprise  Brewing  Co.  v.  Grimes,  173  Mass.  252; 
Myers  V.  Manhattan  Bank,  20  Ohio,  283;  Rees  v.  Bk.,  5  Rand  (Va.) 
326. 

»  Slaughter  House  Case,  83  U.  S.  $6. 
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But  there  is  another  citizenship,*  a  consideration  of 
which  obliterates  the  distinction  between  that  citizen- 
ship to  which  one  is  bom  and  that  which  can  be 
changed  almost  as  readily  as  the  mind  or  the  coat,  — 
that  is,  citizenship  of  another  State.  There  are 
always  the  forty-four  States  against  the  one,  and  the 
citizens  of  the  forty-four  against  the  one  State,  and 
they  are  all  citizens  of  the  Union.  No  one  who  had 
this  important  consideration  in  mind  could  have  ap- 
proved the  Slaughter  House  Cases,  for  the  police 
power  can  only  go  to  the  extent  of  preserving  peace, 
health,  and  comfort  within  the  State,  and  it  applies  to 
any  citizen  or  corporation  of  any  one  of  the  States, 
not  only  as  citizens  of  the  Union,  but  as  citizens  of  the 
States,  and  it  has  no  possible  application  to  privileges 
and  immtmities  and  the  rights  of  citizens. 

*  A  Kentucky  case  decides  that  a  municipal  ordinance  dis- 
criminating against  the  residents  of  other  States  in  respect  to  a 
license  for  conmiercial  privileges  is  unconstitutional  as  a  discrimi- 
nation against  citizens  of  other  States,  although  the  same  dis- 
crimination is  made  against  the  residents  of  the  State  outside  of 
such  municipality.  Fechheimer  v.  Louisville,  84  Ky.  306.  Cor- 
porations are  not  citizens  within  the  meaning  of  United  States  Con- 
stitution, Art.  IV,  sec.  2,  giving  citizens  of  each  State  all  privileges 
and  immtmities  of  citizens  in  the  Several  States.  Phil.  Fire  Assoc. 
V.  New  York,  119  U.  S.  no;  Pembina  Mining  Co.  v.  Pa.,  125  U.  S. 
181;  Singer  Mfg.  Co.  v.  Wright,  33  Fed.  121;  Ducat  v.  Chicago,  77 
U.  S.  10  Wall.  410;  Paul  v.  Virginia,  75  U.  S.  8  Wall.  108  Liver- 
pool, etc.,  Ins.  Co.  v.  Oliver,  77  U.  S.,  10  Wall.  566;  Ward  v.  Md., 
12  Wall.  430;  N.  &  W.  R.  R.  Co.  v.  Pa.,  136  U.  S.  ii8.  But 
corporations  are  persons  within  the  meaning  of  the  Fourteenth 
Amendment  prohibiting  a  State  to  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.  Minneapolis  &.  St. 
L.  R.  Co.  V.  Beckwith,  129  U.  S.  26;  Mo.  Pac.  R.  Co.  v.  Mackey,. 
127  U.  S.  205:  Minneapolis  &  St.  R.  R.  Co.  v.  Herrick,  127  U.  S. 
210:  Santa  Clara  Cotmty  v.  So.  Pac.  R.  Co.,  118  U.  S.  394;  Gtilf. 
C.  &  S.  R.  R.  Co.  V,  Ellis,  165  U.  S.  150,  155. 
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§  44.  The  acts  discussed  in  the  Slaughter 
House  Cases  were  not  oni-y  violative  op  National 
Law,  but  a  usurpation  op  Municipal  Police 
Power.  —  The  public  health  cannot  be  conserved  by 
the  fiat  of  a  State  charter;  nor  by  grant  of  exclusive 
power  to  a  private  corporation;*  the  relation  of  the 
State  to  the  health  of  a  city  is  remote.  Not  only  is 
the  matter  of  local  police  one  for  the  local  authorities, 
but  the  State  cannot  even  exercise  the  final  control  over 
the  determination  of  any  matter  by  the  ordinance  of  the 
city.*  And  even  in  the  case  under  discussion,  while 
admitting  that  the  only  justification  for  the  attempt 
of  the  State  to  confer  a  monopoly  upon  a  citizen  or 
corporation  was  that  it  was  an  exercise  of  the  regulat- 
ing power,  it  is  not  asserted  that  such  regulation  could 
be  applied  to  the  citizens  of  other  States  engaged  in 
interstate  commerce.  In  ex  parte  Virginia,'  the  court 
showed  that  in  the  Slaughter  House  Cases  it  was  de- 
fining the  extent  of  the  police  power  and  not  the 

»  In  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co..  96  U.  S.  i, 
it  was  held  that  an  exclusive  charter  given  by  a  State  to  one  tele- 
graph company  cannot  prevent  a  foreign  telegraph  company  from 
entering  the  State.  Telegraph  companies  are  engaged  in  inter- 
state commerce.  Insurance  companies  are  not.  Paul  v,  Virginia, 
8  Wall.  168;  Ducat  v.  Chicago,  10  Wall.  410;  Liverpool  Ins.  Co.  v. 
Mass.,  10  Wall.  566;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535; 
Phila.  Fire  Ass'n  v.  New  York,  119  U.  S.  no;  Hooper  v.  Cal.,  155 
U.  S.  648;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389;  Bank 
of  Augusta  V.  Earle,  13  Pet.  519.  Nor  can  a  corporation  employed 
by  the  national  government  be  excluded.  Stockton  &  R.  R.  Co., 
32  Fed.  9,  14;  Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  305; 
Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  658;  Atl.  &  Pac.  Tel.  Co. 
V.  Phil.,  190  U.  S.  160. 

*  Yick  Wo  V.  Hopkins,  118  U.  S.  356.  See  an  admission  of  the 
^limitation  of  police  power  in  People  v.  Beattie,  N.  Y.  Law  Journal, 
July  26,  1904. 

•  100  U.  S.  339. 
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question  of  its  possession.  It  was  not  considered 
whether  a  corporation  really  held  its  monopoly  natur- 
ally by  virtue  of  a  special  franchise  from  the  munici- 
pality concerned.  The  property  used  was  that  of  the 
city;  the  health  jeopardized  was  that  of  the  city  or  that 
of  all  using  the  river  or  the  abutting  shore.*  In  the 
latter  case,  the  matter  was  one  for  the  national  law; 
in  the  former,  for  a  mimicipal  ordinance.*  The  State 
may  grant  exclusive  use  of  a  definite  portion  of  its  own 
property,  but  it  may  not  create  in  an  individual  a 
property  right  which  is  based  solely  upon  the  prohibi- 
tion to  all  others  of  the  exercise  within  a  certain  terri- 
tory of  a  legitimate  business.  The  act  of  the  State 
was  a  wholly  tmwarrantable  restraint  of  trade.  It  is 
impossible  to  say  that  the  city  was  compelled  to  use  its 
property  in  such  a  way  as  to  preserve  the  exclusive 
rights  of  the  private  corporation.  This  follows  neces- 
sarily from  the  opinion  in  the  case  of  Charles  River 
Bridge  v.  The  Warren  Bridge,"  above  quoted. 

In  the  case  of  the  Metropolitan  Street  Railway 
Company  v.  Commissioners,*  it  was  held  that  the 
grant  of  a  general  franchise  to  a  corporation  to  Uve 
and  to  do  business  gives  no  right  to  occupy  the  public 
highways  without  special  authority.  Thus  the  crea- 
tion of  a  corporation  is  distinct  from  the  regulative 

*  For  a  discussion  of  the  division  of  shore  between  city,  state, 
and  nation,  see  Shively  v.  Bowlby,  152  U.  S.  i. 

'  New  York  City  v.  Pine.  185  U.  S.  93;  Kansas  v.  Colorado,  185 
U.  S.  125;  Missouri  V.  Illinois,  180  U.  S.  241:  U.  S.  v.  Rio  Grande 
Co.,  174  U.  S.  690.  These  cases  concerned  disputes  over  sources 
of  water  supply  for  cities.  They  show  clearly  the  direct  connection 
between  national  control  of  property,  individuals,  and  commerce, 
and  the  police,  health,  and  government  of  cities, 

*  II  Pet.  420. 

*  174  N.  Y.  417,  199  U.  S.  I. 
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function  and  the  grant  of  special  franchises.*  In 
Miller  v.  The  State,*  it  was  said  by  the  Supreme 
Court  of  the  United  States  that  "Power  to  l^is- 
late  founded  upon  such  a  reservation  [as  grew  up 
after  the  Dartmouth  College  Case]  in  the  charter  of 
a  private  corporation  is  certainly  not  without  limit, 
and  it  may  well  be  admitted  that  it  cannot  be  exercised 
to  take  away  or  deprive  rights  acquired  by  virtue  of 
such  a  charter,  and  which,  by  the  legitimate  xise  of  the 
powers  granted,  has  become  vested  in  the  corporation." 

»  See  as  to  disability  of  State  legislatures  to  regulate  interstate 
commerce  under  the  police  power,  Central  Georgia  R.  R.  Co.  v. 
Murphy,  advance  sheets,  U.  S.  S.  Ct.,  decided  Jan.  9.  1905.  But 
no  fee  exacted  for  the  privilege  of  becoming  a  corporation  under 
the  law  of  the  State  can  be  contrary  to  the  Constitution  of  the 
United  States,  Ashley  v.  Ryan,  153  U.  S.  436.  Those  desiring  the 
so-called  privilege  must  accept  the  conditions.  "The  corporate 
franchises,  the  property,  the  business,  the  income  of  corporations 
created  by  a  State  may  undoubtedly  be  taxed  by  the  State; 
but  in  imposing  such  taxes,  interstate  or  foreign  commerce,  or  any 
other  matter  exclusively  within  the  jurisdiction  of  the  Federal 
government  must  not  be  hampered."  P.  &  S.  M.  SS.  Co.  v.  Pa.  122 
U.  S.  326.  In  Maine  v.  Grand  Trunk  Ry.  142  U.  S.  217,  by  a  five 
to  four  decision,  an  annual  excise  tax  was  upheld  for  the  privilege  of 
exercising  railroad  franchises  in  the  State,  ascertainable  by  divid- 
ing the  gross  receipts  by  the  number  of  miles  of  road  operated,  and 
multiplying  the  resulting  average  by  the  number  of  miles  operated 
within  the  State.  "A  resort  to  receipts  was  simply  to  ascertain 
the  value  of  the  business  done,"  said  Field,  J.,  for  the  court.  "The 
case  of  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326,  in  no  way  con- 
flicts with  this  decision.  That  was  the  case  of  a  tax  in  terms  upon 
the  gross  receipts  of  a  steamship  company  incorporated  imder  the 
laws  of  the  State,  derived  from  the  transportation  of  persons  and 
property  between  different  States  and  to  and  from  foreign  coimtries." 
The  case  of  State  Tax  on  Gross  Receipts,  15  Wall.  284  (1873) ,  hold- 
ing such  a  tax  valid,  was  shaken  in  Fargo  v.  Mich.  121  U.  S.  230,  and 
disapproved  in  P.  S.  S.  Co.  v.  Pa.,  122  U.  S.  326;  Ratterman  v.  W. 
U.  Tel.  Co.,  127  U.  S.  411;  Ind.  v.  P.  P.  Car  Co.,  11  Biss.  561;  16 
Fed.  193;  N.  &  W.  R.  R.  v.  Pa.,  136  U.  S.  114;  Crutcher  v.  Ken- 
tucky. 141  U.  S.  147. 

»  15  Wall,  478. 
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In  People  v,  O'Brien/  it  was  held:  *'That  a  fran- 
chise to  construct  and  operate  a  railroad  was  property, 
and  transferable  as  such.  That  while  the  Legisla- 
ttire  tinder  the  reservation  under  the  Constitution  in 
the  State  of  New  York  might  repeal  and  dissolve  the 
corporation,  it  cotild  not  deprive  the  creditors  and 
stockholders  of  the  corporation  of  their  interest  in 
this  franchise,  and  that,  therefore,  the  franchise 
would  pass  to  a  receiver  of  the  corporation."  **  States 
cannot,  by  granting  franchises  to  corporations  engaged 
in  the  business  of  transportation,  which  is  in  itself 
interstate  commerce,  acquire  the  right  to  regulate  that 
commerce,  either  by  taxation  or  in  any  other  way."  * 

§  45.  The  Grant  of  Bare  Corporate  Capacity 
BY  a  State  creates  absolutely  Nothing.* — In 
every  State  and  organized  Territory  there  are  general 
laws  tmder  which  a  corporation  may  be  formed  by 
complying  with  the  conditions  •  prescribed.  In  most 
States  the  incorporators  sign  articles   and  file  them 

*  III  New  York,  i . 

*  Fargo  V.  Mich.,  121  XJ.  S.  230. 

*  See  on  Creation  of  Corporations,  Franklin  Bridge  Co.  v.  Wood, 
14  Ga.  80;  State  v.  Dawson,  16  Ind.  40;  Shaw  v.  Quincy  Mining 
Co.,  145  U.  S.  444;  on  De  Facto  and  Irregularly  Organized  Cor- 
porations, Finnegan  v.  Norenberg,  52  Minn.  239;  Foster  v,  Moulton, 
35  Minn.  458;  Railway  Co.  v.  Gary,  26  N.  Y.  75;  Heaston  v.  Rail- 
way Co.,  16  Ind.  275;  on  the  Nature  of  a  Corporation  a  "A  collec- 
tion of  many  individuals  united  into  one  body,  under  a  special 
denomination,  having  perpetual  succession  tmder  an  artificial  form, 
and  vested  by  the  policy  of  the  law  with  the  capacity  of  acting  in 
several  respects  as  an  individual,  particularly  of  taking  and  grant- 
ing property,  of  contracting  obligations  and  suing  and  being  sued, 
of  enjo3ring  privileges  and  immunities  in  common  and  enjoying  a 
variety  of  political  rights,  according  to  its  purpose,"  i  Kyd.  13. 
Likewise  Taylor,  Corp.,  sec.  51 ;  Morawetz,  sec.  227;  People  v.  Stan- 
dard Oil  Co.,  49  Ohio  St.  137;  People  v.  North  R.  S.  Rep.  Co.,  lai 
N.Y.  582,621. 
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with  a  State  officer;  in  a  few  States  they  are  filed  with 
a  court,*  or  with  a  local  official.^ 

"It  is  not  strictly  correct  to  say  that  a  private  corpo- 
ration is  *  created '  by  the  legislature.  The  object  of  the 
charter  is  merely  to  confer  upon  the  grantees  the  right  or 
franchise  of  forming  a  corporation,  and  of  acting  in  a 
corporate  capacity,  or,  in  other  words,  to  legalize  the  sub- 
sequent acts  of  the  incorporators. "  ' 

Since  the  determination  of  the  powers  of  a  corpora- 
tion is  inherent  in  the  very  nature  of  the  corporation, 
its  powers  carmot  be  altered  by  any  other  State. 
While  the  law  of  another  State  may  permit  or  forbid 
the  exercise  of  corporate  powers,  it  cannot  increase  or 
diminish  the  powers  themselves,  or  in  any  way  affect 
their  existence.  Thus,  when  a  railroad  was  chartered 
by  the  State  of  Indiana  without  power  to  lease  an- 
other railroad,  an  act  of  the  Illinois  legislature  author- 
izing it  to  lease  a  railroad  in  the  latter  State  cotdd  not 
confer  upon  it  the  power  to  do  so,  and  a  lease  attempted 
to  be  made  in  accordance  with  the  Illinois  statute 
would  be  void.*  And  a  railroad  chartered  by  Ken- 
tucky with  power  merely  to  operate  a  railroad  could 
not  accept  a  warehouseman's  lease  in  Louisiana,  what- 
ever the  law  of  the  latter  State.*  So  a  telegraph 
company  chartered  to  maintain  telegraph  lines  only 
in  certain  named  counties  of  a  State  may  not  enter 
another    State    and    appropriate    property,    though 

*  Alabama,  Georgia,  Maryland,  Virginia. 

*  District  of  Columbia. 

*  Morawetz,  2d.  Ed.  sec.  24,  Ellis  v.  Marshall,  2  Mass.  269,  277; 
Dartmouth  CollegeCase,4  Wheat.518,  683,684;  Beattyv.  Knowles, 
4  Pet.  1.52,  167;  Providence  Bank  v,  Billings,  4  Pet.  514. 

*  St.  Louis,  V.  &  T.  H.  R.  R.  v.  Terre  Haute  &  I.  R.  R.,  145  U.  S. 

393- 

*  State  V.  So.  Pac.  Co.,  52  La.  Ann.  1822. 
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permitted  to  do  so  by  the  latter  State.*  A  corpora- 
tion which  by  its  charter  is  allowed  to  act  only  in  its 
own  State  cannot  anywhere  maintain  a  suit  based  on 
action  outside  its  State.*  A  national  bank  is,  of 
course,  subject  to  this  rule  and  can  do  only  what  the 
act  of  Congress  empowers  it  to  do,  no  matter  what  the 
law  of  the  State  in  which  it  is  located  may  be.' 

The  mere  filing  of  a  certificate  in  compliance  with 
the  State  statute  of  incorporation  has  no  effect  upon 
the  powers  or  rights  of  the  corporation  except  where 
a  franchise  or  the  use  of  public  property  is  granted. 
In  addition  to  the  powers  enumerated  in  the  certificate 
of  incorporation,  and  special  powers  granted  by  the 
State  to  exercise  a  franchise  or  xise  public  property, 
every  corporation  has  certain  implied  powers,  con- 
ferred by  the  common  law.  These  are  really  the 
essential  powers,  and  the  State  can  neither  grant 
them,  or  without  the  intervention  of  a  court,  take 
them  away.  And  the  power  of  the  State  is  minimized 
by  the  fact  that  it  cannot  follow  the  corporation, 
which  one  theory  says  it  created,  beyond  its  own 
borders.  The  power  of  a  corporation  to  act  outside 
the  State  of  incorporation  is  inherent  in  the  nature 
of  a  corporation,  and  no  express  power  to  do  so  need 
be  shown.*  If  a  prohibition  to  exercise  a  power  exist 
in  a  charter,  it  is  not  a  limitation  of  power  but  a  pro- 
hibition to  exercise  it;  the  prohibition  ceases  when 
the  law  ceases,  that  is^  outside  the  territory  of  the 
charter  State,  and  the  power  may  be  exercised  abroad. 

*  So.  W.  Tel.  Co.  V.  Kansas  City  S.  St.  C.  Company,  io8  La.  891. 
»  B.  &  O.  Tel.  Co.  V,  Del.  &  A.  Tel.  &  Telegraph  Co.,  7  Houston, 

969. 

*  Weckler  v.  First  National  Bank,  42  Md.  581;  Matthews  v. 
Skinker,  62  Md.  329;  Fowler  v.  Scully,  72  Pa.  456. 

*  Dodge  V.  Council  Bluffs,  57  la.  560;  but  see  Matthews  v. 
Trustees,  2  Brewst.  541. 
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Corporations  may  even  do  acts  in  other  States  which 
are  illegal  in  the  charter  State ;  *  or  they  may  do  acts 
which  they  are  prohibited  by  the  general  laws  of  the 
chartered  State  to  do.'  In  general,  a  corporation  is 
unrestricted  except  in  the  State  of  its  charter,  and 
outsidjB  that  State,  is,  in  effect,  a  different  corpora- 
tion.' A  corporation  formed  in  another  State  is  pre- 
stimed  to  have  certain  powers.*  By  one  theory  a 
meeting  of  members  of  a  corporation  held  outside  the 
State  of  incorporation  cannot  be  a  meeting  of  the  cor- 
poration, since  it  is  outside  the  jurisdiction  of  the  law 

*  Ohio  Life  Insurance  &  Trust  Co.  v.  Merchants'  Insurance  & 
Trust  Co.,  II  Humph,  i,  24;  Hitchcock  v.  U.  S.  Bank,  7  Ala.  386; 
Ellsworth  V.  St.  Louis,  A.  &.  T.  H.  R.  R.,  98  N.  Y.  553;  New  Eng- 
land F.  &  M.  Ins.  Co.  V.  Robinson,  25  Ind.  536;  U.  S.  Mtg;  Co.  v. 
Sperry,  24  Fed.  838;  Phil.  Loan  Co.  v.  Towner,  13  Conn.  249; 
Prazier  v.  Willcox,  4  Rob.  (La.)  i;  Knox  v.  Bk.  of  U.  S.,  26  Miss. 
655;  Bank  of  Louisville  v.  Young,  37  Mo.  398;  Bard  v.  Poole,  12  N. 
Y.  495,  Larwell  v.  Hanover  Saving  Fund  Society,  40  Oh.  St.  274; 
Bullard  v.  Thompson,  35  Tex.  313;  contra,  Scammon  v.  U.  S.  Mtg. 
Co.,  17  Chic.  Legal  News,  234. 

'  White  V.  Howard,  38  Conn.  342;  Am.  Bible  Society  v.  Marshall,. 
15  Oh.  State  537;  Thompson  v.  Swoope,  24  Pa.  St.  474.  In  Stark- 
weather V,  Am.  Bible  Society,  72  111.  50,  discussed  above,  the  pro- 
hibition was  in  the  law  of  the  State  in  which  the  power  was  to  be 
exercised.  See  House  of  Mercy  v.  Davidson,  90  Tex.  529;  Fellows 
V.  Miner,  119  Mass.  541;  Frazier  v.  St.  Luke's  Church,  10  Pa.  St. 

53- 

*  Warren  v.  First  Nat.  Bk.,  149  111.  9;  Brehm  v.  Rail,  51  N.  J. 
Eq.  541 ;  Pairpont  Mfg.  Co.  v.  Phila.  Optical  etc.  Co.,  loi  Pa.  St.  17; 
Barton  v.  Brines  Chair  Co.,  175  Pa.  209;  see  McQueen  v.  New,  33 
N.  Y.  Sup.  802,  87  Hun,  206;  Pierce  v.  Crompton,  13  R.  I.  312; 
East  Side  Bank  v.  Columbus,  etc.  Co.,  170  Pa.  i;  Nathan  v.  Le6, 
152  Ind.  232;  Hoyt  v.  Thompson,  19  N.  Y.  207;  Hoyt  v.  Sheridan,. 
3  Bosw.  267,  298;  Standard  Nat.  Bk.  v.  Garfield  Nat.  Bk.,  67  N.  Y. 
S.  472;  Milner  v.  N.  Y.  &  N.  H.  R.  R.,  53  N.  Y.  363;  Rice  v.  Mo. 
Pac.  Ry.,  74  Tex.  474,  contra. 

*  Yeaton  v.  Eagle  Oil  &  R.  Co.,  4  Wash.  183;  Hoar,  J.,  in  Mc- 
Cluer  V.  Manchester  &  L.  R.  R.,  13  Gray,  124. 
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which  alone  makes  the  corporation  a  person.*  Yet 
it  is  said  that  a  corporation  may  at  its  meeting  in  the 
charter  State  appoint  agents  (directors  or  other  agents) 
who  may  act,  as  agents  for  a  natural  person  act,  any- 
where, and  their  action  is  not  confined  to  the  State  of 
incorporation.  It  is  through  agents  alone  that  a  cor- 
poration can  act  in  a  foreign  state,  and  these  frag- 
ments of  principle  do  not  satisfy  the  legal  mind.  A 
corporation  can  scarcely  be  said  to  act  an3rwhere  ex- 
cept by  agents  (directors  or  other  agents),  and  the 
theory  of  State-created  corporations  or  persons  (which 
persons  cannot  be  followed  beyond  the  State  by  the 
law  the  implications  of  which  are  necessary  to  give 
meaning  to  the  contract  which  binds  the  individual 
members  and  persons  dealing  with  the  corporation) 
is  alone  responsible  for  the  notion  that  a  corporation 
may  transact  all  its  business  outside  the  charter  State, 
but  must  go  through  the  form  of  holding  its  stock- 
holders' meeting  within  the  State.  To  say  that  the 
power  to  authorize  agents  must  be  exercised  within 
the  charter  State  in  order  to  give  effect  to  any  acts 
done  by  the  corporation  (all  the  acts  being  done 
through  agents)  in  or  out  of  the  State,  and  irrespec- 
tive of  whether  those  acts  could  be  performed  by  the 
agents  within  the  State  is  to  demonstrate  that  there 
is  no  basis  in  principle  for  the  theory  of  State  incor- 
poration in  the  United  States.' 

*  Beale,  Foreign  Corporations,  sec.  7  and  chap.  14. 

*  See  Runyan  v.  Coster,  14  Pet.  122;  Seattle  Gas  &  El.  Co.  v. 
Citizens'  L.  &  P.  Co.,  122  Fed.  588;  N.  Y.  F.  Ins.  Co.  v.  Ely,  5  Conn, 
560;  13  A.  D.  100;  Duke  v.  Taylor,  37  Fla.  64,  31  L.  R.  A.  448; 
Metropolitan  Bank  v.  Godfrey,  23  111.  579;  State  v.  So.  Pac. 
Co..  52  La.  Ann.  1822;  Black  v.  Del.  &  R.  Canal  Co.,  22  N.  J.  Eq. 
130,  422;  Nat.  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155;  Bard  v.  Poole, 
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§  46.  The  True  Legal  Home  of  Every  Corpora- 
tion FORMED  UNDER  AMERICAN   LaW   IS  THE   NATION. 

—  The  objections  to  State  incorporation  are  not  of  pre- 
ference, but  are  enforced  by  the  fact  of  the  nature  of 
the  State  in  the  United  States  and  the  scope  of  State 
law.  The  general  rules  of  law  applicable  to  foreign 
States  exist  for  the  States  of  the  United  States  only  in 
the  minds  of  those  who  are  blind  to  the  existence  of 
the  nation  and  its  laws  and  see  State  law  only  as  an 
isolated  and  independent  system.  While  a  corpora- 
tion is  subject,  as  to  the  continuance  of  its  rights  and 
powers,  to  the  legislature  of  the  State  of  its  creation, 
there  are  constitutional  limitations  to  the  power  of 
the  legislatures  of  each  State  of  the  United  States. 
In  the  case  of  Canada  Southern  Railway  v.  Gebhard,* 
the  holder  of  the  bonds  of  the  railway  company,  a 
corporation  chartered  in  Canada,  brought  suit  upon 
them  in  the  courts  of  New  York.  The  defence  offered 
was  that  the  Dominion  Parliament  had  passed  an  act 
authorizing  the  road  to  reorganize  and  substitute 
other  securities  for  its  bonds,  and  providing  that 
when  a  majority  of  the  stockholders  assented  to  this, 
it  should  be  deemed  to  have  been  accepted  by  all. 
There  was  no  constitutional  restriction  upon  the 
action  of  Parliament.  The  Supreme  Court  of  the 
United  States  held  the  defence  good.  Mr.  Chief 
Justice  Waite  said: 

12  N.  Y.  495;  Griesa  v.  Mass.  Ben.  Ass'n,  60  Htm,  581,  15  N.  Y. 
Sup.  71;  Ohio  L.  &  Ins.  Tr.  Co.  v.  Merchants*  Ins.  &  Trust  Co., 
II  Humph.  1;  Rue  v.  Mo.  Pac.  Ry.,  74  Tex.  474;  Rio  Grande  W. 
Ry.  V.  Telluride  Tower  Tr.  Co.,  23  Utah  22. 

»  Canada  Southern  Railway  v.  Gebhard,  109  U.  S.  527,  27  L. 
Ed.  1020;  see  Rust  v.  United  Waterworks  Co.,  70  Fed.  129;  Relfe  v. 
Rundle,  103  U.  S.  222,  26  L.  Ed.  337;  Bockover  v.  Life  Ass*n  of 
America,  77  Va.  85.  As  to  State  international  law,  see  Webster, 
Works,  VI,  p.  121,  argument  in  Bank  v.  Primrose,  13  Pet.  519. 
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"The  charter  of  a  foreign  corporation  is  the  same  abroad 
that  it  is  at  home.  Whatever  legislative  control  it  is  sub- 
jected to  at  home,  must  be  recognized  and  submitted  to 
by  those  who  deal  with  it  elsewhere.  Every  person  who 
deals  with  a  foreign  corporation  impliedly  subjects  himself 
to  such  laws  of  the  foreign  government  affecting  the  powers 
and  obligations  of  the  corporation  with  which  he  volim- 
tarily  contracts,  as  the  known  and  established  poUcy  of  the 
government  authorizes .  Any  one  contracting  is  conclusively 
presumed  to  have  contracted  with  a  view  to  such  laws  of 
that  government  because  the  corporation  must  of  neces- 
sity be  controlled  by  them,  and  it  has  no  power  to  contract 
with  a  view  to  any  other  laws  with  which  they  are  not  in 
harmony.  It  follows,  therefore,  that  anything  done  at 
the  legal  home  of  the  corporation  under  the  authority  of 
such  laws,  which  discharges  it  from  liability  there,  dis- 
charges it  everywhere.  *' 

Under  this  definition  of  the  control  of  the  corpora- 
tions by  the  charter  State,  no  one  of  the  United  States 
can  be  considered  the  legal  home  of  the  corporation. 
The  true  home  of  every  corporation  is  the  nation. 
The  State  government  cannot  act  directly  upon  the 
corporation  if  its  assets  are  not  in  the  State,  and  when 
the  State  does  act  it  is  imder  very  broad  limitations. 
The  only  practical  reason  for  restricting  the  corporate 
action  of  a  corporation  to  one  State  as  its  legal  home 
is  that  of  recognizing  the  political  power  of  the  State. 
Just  how  far  this  reason  legitimately  goes  is  doubtful ; 
it  would  seem  to  depend  for  its  principal  force  upon 
the  dissimilarity  of  corporation  laws,  not  in  essentials, 
but  in  those  incidentals,  such  as  taxation  and  evidence 
of  good  faith,  which  depend  upon  the  political  action 
of  the  State.  Under  the  Constitution  of  the  United 
States,  the  prestunption  above  supposed  would  result 
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in  the  impairment  of  the  contract  of  incorporation. 
While  it  would  also  be  asserted  that  the  State  had  the 
power  to  vary  the  terms  of  a  private  contract,  yet  the 
presimiption  would  be  set  up  to  show  that  this  was 
also  derived  from  the  presumed  consent  of  those 
damaged,  but  as  was  well  said  by  Judge  Cullen  in  a 
similar  case  *  before  the  New  York  Court  of  Appeals, 
the  English  language  cannot  express  the  right  to  vary 
the  terms  of  a  contract  and  it  caimot  be  presiuned.  To 
use  the  supposed  power  of  the  State  is  downright 
fraud. 

§  47.  The  Corporation  Law  of  All  the  States 
AND  the  Common  Law  op  the  United  States  are 
PRACTICALLY  IDENTICAL.  —  But  there  is  a  practical 
indentity  in  the  corporation  laws  of  all  the  States  so 
far  as  organization  and  powers  are  concerned.  Con- 
sidering the  provisions  of  the  corporation  laws  of  the 
States  (including  provisions  of  State  Constitutions)  as 
the  terms  of  the  corporation  contract,  and  excluding 
from  consideration  the  question  of  taxation,  as  not 
pertaining  in  any  sense  peculiarly  to  corporations, 
and  such  formal  matters  as,  for  example,  the  nimiber 
of  incorporators  required  and  the  niunber  (if  any) 
who  must  be  resident;  the  purposes  for  which  corpo- 
rations must  be  formed;  the  amount  of  capital  stock 
which  must  be  paid  in  before  doing  business  (if  there 
is  any  requirement  of  the  sort) ;  the  special  examina- 
tion, if  any,  made  by  a  State  oflficer  before  isstiing  the 
charter;  the  term  for  which  the  corporation  may  con- 
tinue existence ;  requirements  (if  any)  for  publishing  a 
list  of  stockholders;  there  remain,  as  the  only  essen- 
tial points  of  difference  in  State  laws,  the  eniuneration 

*  General  and  Industrial  Trust  v.  Tod.  170  N.  Y.  233. 
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and  limitations  of  corporate  powers  and  stockholders* 
liability.  These  subjects,  it  is  seen,  are  the  very  ones 
in  which  the  charter  State  is  made  a  matter  of  choice. 
The  special  treatment  of  banking,  insurance,  public 
service,  and,  in  some  States,  manufacturing  corpora- 
tions, is  referable  to  the  police  power.  State  control 
over  State  property,  and  the  economic  policy  of  the 
State  as  to  the  development  of  natural  wealth  of  the 
State.  The  liability  of  stockholders  is  really  a  matter 
of  common  law;  the  only  contribution  of  State  stat- 
utes thereto  being  in  the  providing  of  a  procedure  for 
the  prosecution  of  the  remedy  in  the  courts  of  the 
State.  Except  in  matters  pertaining  to  the  special 
corporations  mentioned  above,  the  question  of  the 
powers  of  a  corporation  is  not  one  of  State  polity.  No 
State  of  the  United  States  can  confer  power  upon  a 
corporation  chartered  in  another  State  in  excess  of 
that  granted  in  the  charter,  according  to  a  line  of 
cases,*  but  it  is  to  be  noticed  that  they  all  refer  to 
public  service  corporations  or  those  using  public  prop- 
erty or  exercising  a  public  calling.  The  cases  gener- 
ally establish  that  the  corporation  is  determined  in 
its  powers  by  the  laws  of  the  State  only  as  to  the 
exercise  of  those  powers  within  the  State,'  as  a  mat- 
ter of  internal  police.    The  present  theory  of  State 

«  St.  Louis,  v.  &  T.  H.  etc.  R.  R.  v.  T.  H.  &  I.  R.  R.,  145  U.  S. 
393,  36  L.  Ed.  748;  State  v.  So.  Pac.  Co.,  52  La.  Ann.  1822. 

'  Warren  v.  First  National  Bank,  149  111.  9;  Brehm  v.  Rail,  51 
N.  J.  Eq.  541 ;  Pairpont  Mfg.  Co.  v.  Phila.  Optical,  etc.  Co.,  loi  Pa. 
St.  17;  Barton  v.  Brines  Chair  Co.,  175  Pa.  209;  see  McQueen  v. 
New,  33  N.  Y.  Supp.  802,  87  Hun,  206;  Pierce  v.  Crompton,  13  R.  I. 
312;  East  Side  Bank  v.  Columbus,  etc.  Co.,  170  Pa.  i;  Nathan  v. 
Lee,  152  Ind.  232;  Hoyt  v.  Thompson,  19  N.  Y.  ioj;  Ho3rt  v. 
Sheridan,  3  Bosw.  267,  298;  Standard  Nat'l  Bank  v.  Garfield  Natl 
B'k,  67  N.  Y.  S.  472;  Milner  v.  N.  Y.  &  N.  H.  R.  R..  53  N.  Y.  363; 
Rice  w.  Mo.  Pac.  Ry.,  74  Tex.  474,  contra. 
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incorporation  has  for  its  chief  effect  the  promotion  of 
piratical  private  corporations  formed  outside  of  the 
very  State  or  States  in  which  they  are  intended  to 
act  for  the  purpose  of  exercising  powers  or  combina- 
tions of  powers  which  not  only  the  laws  of  the  State 
or  States  in  which  they  are  intended  to  act,  but  also 
the  broad  rules  of  the  common  law  forbid.  The 
determination  of  powers  is  properly  left  to  the  agree- 
ment of  the  incorporators  and  the  common  law.  In 
most  of  the  States,  in  fact,  there  is  a  constitutional 
prohibition  of  special  laws  in  the  matter  of  corpora- 
tions. There  can,  therefore,  be  no  contribution  by 
State  statutes  to  the  American  law  of  incorporation; 
nor  by  the  decisions  of  State  courts  so  far  as  they 
are  based  upon  these  statutes  or  depart  from  the 
broad  principles  of  law  upon  the  subject  common  to 
all  the  States.  It  is  that  law  which,  with  tmessential 
variations,  they  have  all  adopted  from  the  common 
law  and  put  in  statute  form.  Taking  a  composite  of 
the  statutes  of  all  the  States  and  a  digest  of  the  de- 
cisions of  the  Federal  courts,  it  is  evident  that  the 
corporation  law  common  to  all  the  States  is  the  com- 
mon law  of  the  United  States  upon  corporations. 
And  the  national  law  is  the  better  guide  in  that  all 
corporations  are  most  important  as  '* foreign*'  corpo- 
rations, and  as  such  their  position  depends  almost 
entirely  upon  national  law.  As  to  domestic  or  State 
corporations,  the  national  law  is  the  ultimate  deter- 
minant. There  are  questions,  however,  which  demand 
the  general  policy  of  the  common  law  for  their  solution. 
One  such  question  is  whether  a  corporation  should  trans- 
act more  than  one  business.  TIte  basis  in  the  common 
law  of  the  limitation  of  liability  of  corporations  is  ihe 
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limitation  of  purposes  and  powers.  The  authorization 
of  incorporation  under  national  common  law  is  the  only 
method  of  protecting  other  States  from  the  so-called  un- 
limited powers  with  limited  liability  claimed  under  State 
charters  by  associations  which  are  not  corporations  in  any 
legal  sense.  The  other  important  question  is  whether  a 
State  may  empower  one  corporation  to  hold  stock  in 
another,  A  fundamental  idea  of  the  corporation  is  that  it 
should  be  controlled  by  its  directors.  A  corporation  whose 
stock  is  owned  by  another  corporation  is  controlled  by  the 
directors  of  the  other  corporation  and  its  directors  are 
their  dummies.  In  both  of  these  questions  there  is 
involved  a  restraint  of  interstate  trade  which  may  be  got 
at  only  by  incorporation  under  national  law, 

§  48.  The  Consolidated  Interstate  Corpora- 
tion CANNOT  EXIST  UNDER  THE  PRINCIPLES  OF  COR- 
PORATION Law  or  the  Constitution  op  the  United 
States.  —  National  regulation  of  what  are  now  con- 
sidered State  corporations  would  not  cause  loss  of 
rights  in  a  trade  name  through  the  present  require- 
ment in  some  States  that  no  new  corporation  may- 
adopt  a  name  already  in  use.  The  common  law  right 
seems  to  be  no  more  than  the  right  to  protect  the  cor- 
porate name  as  a  trade-mark,  which  exists  only  when 
the  name  is  a  distinctive  one,  and  the  use  of  it  by  the 
defendant  would  cause  deception  and  loss  to  the 
plaintiff.*    The  police  power  of  the  State  may  prohibit 

»  Goodycar's  I.  R.  G.  Mfg.  Co.  v.  Goodyear  R.  Co..  128  U.  S. 
598;  see  as  to  what  constitutes  a  right  in  a  trade  name  Evans 
V,  Harlow,  5  Q.  B.  D.  624;  White  v.  Mellin,  1895.  A.  C.  154;  Ayer  v, 
Rushton,  7  Daly,  9;  Chojmski  v.  Cohen,  39  Gal.  501;  Parsons  v, 
Gillespie,  1898,  A.  C.  239;  Passaic  Print  Works  v,  Ely  &  Walker 
Dry  Goods  Co.,  105  Fed.  163;  Walsh  v.  Dwight,  40  A.  D.  N.  Y.  513;. 
Continental  Ins.  Co.  v.  Continental  Fire  Ass'n,  10 1  Fed.  255'^ 
Hazleton  Boiler  Co.  v.  Hazleton  Tripod  Boiler  Co.,  142  111.  494. 
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the  dupKcation  of  names  only  as  between  domes- 
tic corporations,  but  could  require  the  addition  of  a 
distinctive  title  by  a  foreign  corporation  within  the 
State.  Comity  can  have  no  effect  in  this  matter  and 
national  supervision  is  necessary  to  prevent  the  in- 
crease of  tmfair  competition.  Many  things  cannot  be 
done  by  a  corporation  deriving  its  so-called  franchise, 
or  right  to  be,  from  one  State.  The  idea  that  trade 
or  manufacture  in  another  State  by  a  corporation 
owes  its  legality  to  the  State  of  origin,  is  false.  Comity 
is  never  extended  (if  there  were  comity  between  the 
States)  so  far  as  to  allow  a  foreign  corporation  to  exer- 
cise what  is  strictly  a  franchise.  The  Supreme  Court 
of  Maine  said  that  a  bridge  corporation  of  Maine  could 
not,  merely  by  comity,  collect  tolls  at  the  Canadian 
end  of  its  bridge.*      It  has  often  been  held  that  a 

*  Middle  Bridge  Co.  v.  Marks,  26  Me.  326;  see  Columbus  v.  Rod- 
gers,  10  Ala.  37;  but  the  mere  holding  of  land  is  not  a  franchise.  I 

Thompson  v.  Waters,  25  Mich.  214;  State  v.  Boston,  C.  &  M.  R.  R., 
2  5  Vt.  433  ■  As  to  basis  of  so-called  franchise  in  fact  as  distinguished 
from  grant  of  a  State  privilege,  see  Anonymous,  Year  Book,  11 
Henry  IV.,  folio  47,  pi.  21;  Johnson  v.  Hitchcock,  15  Johnson,  185 
(N.  Y.);  Snowden  v.  Noah,  Hopkins  (N.  Y.)  351;  Pudsey  Coal  Gas 
Co.  V.  Corporation  of  Bradford,  L.  R.  15  Eq.  167;  Hopkins  v.  Great 
Northern  Ry.,  2  Q.  B.  D.  224;  AttV  Gen'l  v.  Cambridge  Consumers 
Gas  Company,  L.  R.  4  Ch.  71,  6  Eq.  282;  Stockport  District  Water  i 

Works  Company  v.  Corporation  of  Manchester,  9  Jur.  (N.  S.)  267; 
Railway  Co.  v.  Telegraph  Ass'n.  48  Ohio  State,  300;  Permor  v. 
Brooke,  Cro.  Eliz.  203;  Corp.  of  Weavers  v.  Brown,  Cro.  Eliz.  803;  I 

Tripp  V.  Frank,  4  T.  R.  666 ;  Shaw,  C.  J.,  in  Boston  &  Lowell  R.  R.  v,  I 

Salem  &  Lowell  R.  R.,  2  Gray,  i ;  The  Binghamton  Bridge,  3  Wall.  ' 

5it  75;  Parrott  v.  City  of  Lawrence,  2  Dillon,  332;  Mohawk  Bridge  | 

Co.  V.  R.  R,  Co.,  6  Paige,  «;64;  Bridge  Proprietors  v.  Hoboken  Co.,  i 
Wall.  116,  150;  Omaha  Horse  Railway  v.  Cable  Tramway  Co.,  30  1 

Fed.  324;  Blissett  v.  Hart.  Welles.  508;  Huzzey  v.  Field,  2  C.  M.  &  I 

R-  432;  Newton  v.  Cribbett.  12  C.  B.  n.  s.  32;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420:  Gas  Co.  v.  Light  Co.,  iis  XJ.  8.  650;  i 

Sands  v.  River  Co.,  123  U.  S.  288;  Gas  Co.  v.  Saginaw,  28  Fed.  529; 

i 

i 

i 

I 

I 
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corporation  cannot  be  a  partner,  either  with  another 
corporation  or  with  an  individual,  upon  the  simple 
ground  that  a  corporation  cannot  be  controlled  ex- 
cept by  its  own  officers ;  *  nor  can  a  corporation  grant 
control  of  its  affairs  to  trustees,^  but  every  corporation 
which  is  rechartered  or  reincorporated  in  two  or  more 
States  does  all  of  these  things  and  is  by  operation  of 
State  laws  illegal.  The  redeeming  fact,  from  the  point 
of  view  of  State  regulation,  is  what  condemns  the 
arrangement  from  the  point  of  view  of  the  common 
law,  for  when  what  is  really  an  integral  part  of  a 
corporation's  property  and  business  is  subjected  to 
control  by  a  supposedly  independent  corporat  on  regu- 
lated by  a  State  to  the  laws  of  which  the  members  are 
not  supposed  to  have  consented,  the  prohibition  of 

St.  R.  R.  V.  St.  R.  R.,  79  Ala.  470;  Gas  Co.  v.  Gas  Co.,  25  Conn.  29; 
Canal  v.  R.  R.,  14  111.  314;  Water  Co.  v.  Syracuse,  116  N.  Y.  178; 
Parkhurst  v,  R.  R.,  23  Ore.  474;  Brenham  v.  Brenham  Water  Co., 
67  Tex.  542;  Turnpike  Co.  v.  R.  R.,  21  Vt.  895;  Canal  Co.  v.  R.  R., 
II  Leigh,  73. 

>  Whittenton  Mills  v.  Upton,  10  Gray,  582;  Marine  Bank  v. 
Ogden,  29  111.  248;  N.  Y.  etc.  Canal  Co.  v.  Fulton  Bank,  7  Wend. 
512;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173; 
Chariton  v.  New  Castle  etc.  Ry.  Co.,  5  Jur.  N.  S.  1097;  Burke  v. 
Concord  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  552;  State  v.  Concord 
R.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cases,  94.  As  to  joining  of  two 
corporations  in  partnership,  see  Bissell  v.  Michigan  Southern,  etc. 
Companies,  22  N.  Y.  258,  263;  Racine,  etc.  R.  R.  Co.  v.  Farmers' 
L.  &  T.  Co.,  49  111.  331,  347;  Catskill  Bank  v.  Gray,  14  Barb.  471; 
Allen  V.  Woonsocket  Co.,  11  R.  I.  288;  cf.  Pearce  v.  Madison,  etc. 
R.  R.  Co.,  21  How.  441.  As  to  applying  capital  of  corporation  in  a 
partnership,  see  Whittenton  Mills  v.  Upton,  10  Gray,  582 ;  Bagshaw 
V.  Eastern  Union  Ry.,  2  Macn.  &  Gord.  389;  Beman  v.  RufTord. 
I  Sim.  N.  S.  550;  Colman  v.  Eastern  Counties  Ry.,  4  Ry.  Cases, 
513  and  10  Beav.  i;  Caledonian  &  Dumbartonshire  Jtmction  Ry. 
V.  Magistrates  of  Helensburgh,  2  Macqueen,  391. 

'  People  V.  North  River  Sugar  Refining  Co.,  121  N.  Y.  582,  621, 
and  cases  cited;  People  v.  Standard  Oil  Co.,  49  Ohio  St.  137. 
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delegation  of  control  is  twice  violated.  The  conflict  of 
the  two  ideas  is  seen  in  a  case  where  two  corporations, 
bearing  the  same  name,  expected  **  to  work  together 
in  unison,  form  practically  one  and  the  same  body,  deal- 
ing in  the  same  markets  and  with  the  same  customers 
and  in  the  same  class  of  goods."    The  court  said : 

"  The  only  unity  is  the  ownership  of  the  stock.  But 
this  is  of  no  consequence,  becatise  there  is  nothing  in 
law  to  prevent  adverse  ownership  in  this  respect  here- 
after, and  the  moment  the  stock  of  the  two  corpora- 
tions shall  pass  into  different  hands,  the  corporations 
will  become  independent  in  fact,  as  well  as  in  legal 
contemplation.  Beyond  all  question  they  may  now 
legally  contract  with  each  other,  and  they  may  sue 
each  other,  and  make  defence  thereto,  just  as  different 
natural  individuals  may  do."  *  When  one  set  of  facts 
exists  the  State  may  complain;  when  the  other,  the 
stockholders  of  one  of  the  corporations. 

"The  legislatures  of  Illinois  and  Missouri  cannot  act 
jointly,  nor  can  any  legislation  of  the  last-named  State  have 
the  least  effect  in  creating  a  corporation  in  this  State. 
Hence  the  corporate  existence  of  the  appellant,  considered 
as  a  corporation  of  this  State,  must  spring  from  the  legis- 
lation of  the  State  which  by  its  own  vigor  performs  the  act. 
The  States  of  Illinois  and  Missouri  have  no.  power  to  unite 
in  passing  any  legislative  act.  It  is  impossible,  in  the  very 
nature  of  their  organizations,  that  they  can  do  so.  They 
cannot  so  fuse  themselves  into  a  single  sovereignty,  and  as 
such  create  a  body  politic  which  shall  be  a  corporation  of 
the  two  States  without  being  a  corporation  of  each  State  or 
of  either  State."* 

»  Schofield,  J.,  in  Dnimmond  Tobacco  Co.  v.  Randle,  114  111.  41a, 
438. 

'  Qtiincy  R.  R.  Bridge  Co.  v.  Adams  County,  88  111.  615,  619. 
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"Such  a  corporation  cotdd  only  be  brought  into 
being  by  compact  or  treaty."  *  Wherever  one  cor- 
poration controls  another,  whether  they  are  char- 
tered by  the  same  or  different  States,  there  is  almost 
always  to  be  found  an  unlawful  restraint  of  trade.  If 
the  corporations  are  chartered  by  different  States,  the 
restraint  is  interstate  and  the  purpose  of  the  arrange- 
ment is  to  avoid  the  prohibition  of  a  restraint  of  inter- 
state trade.  In  every  case  the  restraint  may  become 
interstate  and,  under  the  decisions  of  the  United 
States  Supreme  Court,  the  arrangement  is  from  that 
fact  alone  unlawful.' 

The  principle  that  an  interstate  consolidated  corpo- 

>  Cooley,  C.  J.,  in  C.  &  N.  W.  R.  R.  Co.  v.  Auditor  Gen'l,  53 
Mich.  91;  see  Nashua  &  Lowell  R.  R.  Corp.  v.  Boston  &  L.  R.  R. 
Corp.,  136  U.  S.  356;  Brocket  v.  Ohio  &  P.  R.  R.,  14  Pa.  St.  241; 
Cleveland  &  P.  R.  R.  v.  Spear,  56  Pa.  325,  332;  Railroad  Co.  v. 
Wheeler,  i  Black,  286,  297;  Guinault  v.  R.  R.,  41  La.  Ann.  571; 
Bernhardt  v.  Brown,  119  N.  C.  506;  Martin  v.  B.  &  O.  R.  R.,  151 
U.  S.  673;  Stout  V.  S.  C.  &  P.  R.  R.,  3  McCr.  i,  8  Fed.  794;  Central 
Trust  Co.  V.  St.  Louis,  A.  &  T.  Ry.,  41  Fed.  551 ;  Granger's  L.  &  H. 
Ins.  Co.  V.  Kemper,  72  Ala.  325;  Kahl  v.  Memphis  &  C.  R.  R.,  95 
Ala.  337;  State  v.  No.  Cent.  Ry.,  18  Md.  213;  County  of  Alleghany 
V.  Cleveland  &  P.  R.  R.,  51  Pa.  228;  Railroad  v.  Bamhill,  91  Tenn. 
395;  Rece  V.  Newport  News  &  M.  V.  Co.,  32  W.  Va.  164;  Copeland 
V.  M.  &  C.  R.  R.,  3  Woods.  651,  658;  Bishop  v.  Brainerd,  28  Conn. 
288,  299;  Bridge  Co.  V.  Mayer,  31  Oh.  St.  317*  325-  *'  No  rule  of 
comity  will  allow  one  State  to  spawn  corporations  for  the  sole 
purpose  of  doing  business  in  another  State."  Land  Grant  R.  &  T. 
Co.  V.  Coffev  Co..  6  Kans.  245;  Montgomery  v.  Forbes  (Mass.  1889) 
iQ  N.  E.  K.'342 ;  Empire  Mills  v.  Allston  (Tenn.  1891),  155  S.  W.  Rep. 
200;  but  see  contra,  Demarest  v.  Flack,  128  N.  Y..  205;  Merrick  v. 
Van  Santvoord,  34  N.  Y.  207;  Second  Nat.  B'k,  v.  Hall,  350 
Ohio  St.  158;  and  se**  Wright  v.  Lee  (S.  Dak.  1892),  51  N.  W.  Rep. 
706;  Oakdale  Mfg.  Co.  v.  Garst  (R.  I.  1894),  28  Atl.  Rep.  973'.  Mo. 
etc.  Co.  V.  Reinhard,  ixd  Mo.  218;  Lancaster  v.  Amsterdam  Imp. 
Co.  (N.  Y.  1894),  35  N.  E.  Rep.  964. 

•  Trans-Missouri  Freight  Case,  166  U.  S.  ago. 
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ration  is  a  separate  and  distinct  entity  in  each  State  is 
clearly  established,  and  is,  perhaps,  necessary  in  order 
to  give  each  State  its  legitimate  control  over  the 
franchises  which  it  grants  under  the  reservations  which 
it  makes.  It  is,  however,  fotmded  upon  a  legal  fiction, 
for  it  makes  several  corporations  out  of  that  which  is, 
in  fact,  one,  and  ignores  the  essential  element  of 
union}  And  even  the  fiction  has  been  disregarded  by 
States  in  regulating  the  several  corporations  as  if  they 
formed  a  single  domestic  corporation.  Thus,  it  has 
been  held  that  a  consolidated  railroad  corporation, 
chartered  and  operated  in  two  States  and  made  sub- 
ject to  the  laws  of  one  State  as  if  wholly  located  therein, 
is  a  single  entity  so  far  as  the  power  of  the  cotirts  of 
that  State  to  fix  rates  is  concerned.*  It  is  also  held 
that  the  acts  and  neglects  of  an  interstate  consolidated 
corporation  are  its  acts  and  neglects  as  a  whole.'  A 
second  view  is  that  the  effect  of  the  consolidation  is 
that,  while  it  may  create  a  community  of  stock  and  of 
interest  between  the  two  companies,  it  does  not 
convert  them  into  one  company,  in  the  same  way  and 
to  the  same  degree,  that  might  follow  a  consolidation 
of  two  companies  within  the  same  State.  **  Neither 
Illinois  nor  Wisconsin,  in  authorizing  the  consolidation, 
can  have  intended  to  abandon  all  jurisdiction  over  its 
own  corporation  created  by  itself.  Indeed  neither 
State  could  take  jurisdiction  over  the  property  or  pro- 
ceedings of  the  corporation  beyond  the  limits  of  the 

*  Fitzgerald  v.  Mo.  Pac  R.  Co.,  45  Fed.  615;  Home  v.  Boston, 
etc.  R.  Co.,  18  Fed.  50. 

*  Providence  Coal  Co.  v.  Providence,  exc.  R.  Co.,  13  R.  I.  303. 

'  Home  V.  Boston,  etc.  R.  Co.,  18  Fed.  50;  Burger  v.  Grand. 
Rapids,  etc.  R.  Co.  22  Fed.  561;  Fitzgerald  v.  Mo.  Pac.  R.  Co.,  45 
Fed.  812;  Smith  v.  Lake  Shore,  etc.  R.  Co.,  114  Mich.  460. 
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State  sovereignty  which  brings  it  into  life  and  endows 
it  with  its  faculties  and  powers."  *  A  third  view  is 
that  upon  the  creation  of  an  interstate  consolidated 
corporation  the  constituent  corporations  of  the  differ- 
ent States  do  not  cease  to  exist,  although  they  may 
lie  dormant  and  their  property,  rights,  powers,  and 
franchises  be  vested  in  and  exercised  by  the  consoli- 
dated corporation.* 

The  fact  is  well  known  that  an  interstate  consoli- 
dated corporation  is  practically  one  corporation  and  is 
independent  of  State  laws  except  as  it  uses  property 
of  the  State  and  is  subject  to  police  control  and  taxa- 
tion.' "  It  may  transact  its  corporate  business  in  one 
State  for  all,  and  the  contracts  it  enters  into  and  the 
liabilities  it  incurs  in  one  State  are  binding  upon  it  in 
all  the  States  and  may  be  enforced  against  it  in  any 

*  Racine,  etc.  R.  Co.  v.  Farmers'  Loan,  etc.  Co.,  49  111.  348; 
see  Ohio,  etc.  R.  Co.  v.  Wheeler,  i  Black,  297;  MuUer  v.  Dows,  94 
U.  S.  447;  Nashua,  etc.  Corporation  v.  Boston,  etc.  Corporation,  136 
U.  S.  381;  Peik  V.  Chicago,  etc.  R.  Co.,  94  U.  S.  177;  Delaware  R. 
R.  Tax  Cases,  18  Wall.  206;  R.  R.  Co.  v.  Whitton,  13  Wall.  271 ;  Mo. 
Pac.  R.  R.  Co.  V.  Meeh,  69  Fed.  755;  Fitzgerald  v.  Mo.  Pac.  R.  Co. 
45  Fed.  812;  Burger  v.  Grand  Rapids,  etc.  R.  Co.,  22  Fed.  561; 
Ohio,  etc.  R.  Co.  v.  People,  123  111.  467;  Quincy  R.  R.  Bridge  Co. 
V.  Adams  Coimty,  88  111.  615 ;  Chicago,  etc.  R.  Co.,  v.  Auditor  Gen'l,  : 

53  Mich.  91;  In  re  St.  Paul,  etc.  R.  Co.,  36  Minn.  85;  Trcster  v. 
Mo.  Pac.  R.  Co.,  35  Neb.  171;  People  v.  N.  Y.  etc.  R.  Co.,  129  N.  Y.  | 

474;  Sage  V,  Lake  Shore,  etc.  R.  Co.,  70  N.  Y.  220;  Appeal  of  Pitts- 
burgh, etc.  R.  Co.,  4  Atl.  Rep.  385.  ' 

»  Ohio,  etc.  R.  Co.  v.  People,  123  lU.  467;  Taggart  v.  Northern 
Central  R.  Co..  29  Md.  557;  Bishop  v.  Brainard,  28  Conn.  289; 
Pamum  v.  Blackstone  Canal  Co.,  i  Sumn.  62;  see  also  Paul  v.  , 

Baltimore,  etc.  R.  Co.,  44  Fed.  513- 

«Pit2gmld  V.  Mo.  Pac.  R.  Co..  45  F«l-  ^'^J  Graham «.  Boston.  1 

etc.  R.  Co.,  118  U.  S.  169:  Home  v,  R.  Co..  62  N.  H.  454;  Provi-  1 

dcnce  Coal  Co.  v.  Providence,  etc.  R.  Co..  15  R-  I-  3^3;  Burger  v.  " 

Grand  Rapids,  etc.  R.  Co.,  aa  Fed.  561;  Home  v.  Boston,  etc.  R,  | 

Co.,  18  Fed.  50.  I 
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one  of  them  when  the  action  is  transitory;  and  one 
meeting  of  stockholders  in  one  of  the  States  stiffices 
for  all."  *  And  a  single  board  of  directors  is  permitted 
to,  and  does  control,  manage,  and  dispose  of  the  entire 
property  in  the  different  States;*  and  the  corporation 
practically  enjoys  in  all  the  States,  all  the  powers  con- 
ferred in  any  of  the  States.'  The  effect  of  the  practical 
unity  of  the  corporations  in  demolishing  the  theory  of 
divided  control  by  the  several  States,  is  shown  when 
the  power  of  a  State  cotirt  is  exercised.  A  court  of 
equity  of  one  State,  acting  in  personam,*  may  enter- 
tain jurisdiction  of  a  suit  to  foreclose  a  mortgage 
executed  by  an  interstate  consolidated  corporation 
covering,  as  an  entirety,  property  situated  in  several 
States ;  and  may  require  the  defendant  to  convey  to  a 
receiver  the  property  outside  its  jurisdiction.'  In 
Muller  V.  Dows,*  Mr.  Justice  Strong  said : 

**A  vast  number  of  railroads  partly  in  one  State  and 
partly  in  an  adjoining  State,  forming  continuous  lines, 
have  been  constructed  by  consolidated  companies,  and 
mortgaged  as  entireties.  It  would  be  safe  to  say  that 
more  than  one  himdred  millions  of  dollars  (in  1876)  have 

*  Graham  v.  Boston,  etc.  R.  Co.,  118  U.  S.  161;  cf.  Aspinwall  v. 
Ohio,  etc.  R.  Co.,  20  Ind.  492. 

»  Racine,  etc.  R.  R.  Co.  v.  Farmers*  L.  &  T.  Co.,  49  111.  331. 

»  Delaware  R.  R.  Tax.  Cases,  18  Wall.  206;  Tresterv.  Mo.  Pac.  R. 
Co.,  33  Neb.  171;  Toledo,  etc.  R.  Co.  v.  Dunlap,  47  Mich.  456; 
Pittsburgh,  etc.  R.  Co.  v.  Reich,  loi  111  174;  Mead  v.  New  York, 
etc.  R.  Co.,  45  Conn.  221;  Racine  v.  Farmers'  L.  &  T.  Co.,  49  lU. 

331- 

*  See  Penn.  v.  Lord  Baltimore,  i  Vesey  444,  2  Lead  Cases  Eq. 
767. 

*  Muller  V.  Dows,  94  U.  S.  449;  Mead  v.  New  York,  etc.  R.  Co., 
45  Conn.  199;  see  Eaton,  etc.  R.  Co.  v.  Hunt,  20  Ind.  464;  Pitts- 
burgh, etc.  R.  Co.  V.  Rothschild,  4  Cent.  Rep.  107. 

•  94  U.  S.  449. 
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been  invested  on  the  faith  of  such  mortgages.  In  many 
cases  these  investments  are  sufficiently  insecure  at  the  best. 
But  if  the  railroad,  under  legal  process,  can  be  sold  only 
in  fragments;  if,  as  in  this  case,  where  the  mortgage  is 
upon  the  whole  line,  and  includes  the  franchises  of  the 
corporation  which  made  the  mortgage,  the  decree  of 
foreclosure  and  sale  can  reach  only  the  part  of  the  road 
which  is  within  the  State,  —  it  is  plain  that  the  property 
must  be  comparatively  worthless  at  the  sale.*  A  part  of 
a  railroad  may  be  of  little  value  when  its  ownership  is 
severed  from  the  ownership  of  another  part.  And  the 
franchise  of  the  company  is  not  capable  of  division.  In 
view  of  this,  before  we  can  set  aside  a  decree  which  was  made 
it  ought  clearly  to  appear  beyond  the  power  of  the  court. 
Without  reference  to  the  English  chancery  decision, 
where  this  objection  to  the  decree  would  be  quite  un- 
tenable, we  think  that  the  powers  of  courts  of  chancery  in 
this  coimtry  are  sufficient  to  authorize  such  a  decree  as 
was  here  made.  It  is  here  undoubtedly  a  recognized 
doctrine  that  a  court  of  equity  sitting  in  a  State  and 
having  jurisdiction  of  the  person,  may  decree  a  convey- 
ance by  him  of  land  in  another  State,  and  may  enforce  the 
decree  by  process  against  the  defendant.  *' 

§  49.  It  is  Impossible  for  one  or  more  States 
TO  Control  or  Regulate  the  Capacity  or  Status 
OP  A  Corporation.  —  In  view  of  the  foregoing  decisions, 
there  can  be  no  doubt  that  the  only  safe  solution  for 
the  corporation  problem  is  national  control,  by  national 

*  The  device  of  the  holding  company  and  a  sale  of  franchises 
makes  it  possible  to  exercise  franchises  in  one  company  after  the 
original  separate  grantees  have  ceased  to  exist.  People  v.  O'Brien, 
III,  N.  Y.  I.  The  old  idea  that  the  actual  franchise  was  insepar- 
able from  the  corporation  charter  and  must  be  exercised  by  the 
original  grantee  under  the  "bare  corporate  organization"  was 
abandoned  before  the  distinction  between  the  corporation  contract 
and  the  real  charter  of  privileges  was  clearly  seen. 
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courts,  under  national  laws,  leaving  to  the  control  of 
State  courts  supervision  required  by  laws  truly  local. 
It  is  a  familiar  experience  that  actions  are  brought  in 
State  courts  to  put  corporations  on  the  bargain  counter 
in  order  to  buy  them  in  cheap  at  the  expense  of  the 
stockholders  and  bondholders.  If  a  court  in  one  of 
several  States  can  entertain  a  motion  for  a  receiver 
whose  functions  are  greater  than  those  of  a  State  officer 
should  be,  a  court  in  any  of  the  States  may  do  so,  and 
the  confusion  is  as  great  as  the  impropriety.  National 
incorporation  under  national  laws  is  necessary  to 
secure  to  the  States  legitimate  control  over  the  opera- 
tions of  corporations  within  their  borders.  Through 
the  increase  of  consolidated  interstate  incorporation, 
the  scope  of  the  corporate  tmity  has,  to  a  great  extent, 
become  national.  The  possibility  of  State  control  has 
correspondingly  diminished.  As  a  general  rule,  the 
internal  management  of  a  foreign  corporation  will 
not  be  interfered  with  on  petition  of  a  stockholder.* 
The  theory  of  State  incorporation  narrows  equitable 
relief.  The  stockholder  must  apply  to  the  courts  of 
the  State  of  charter.  The  court  of  a  foreign  State  will 
not,  though  it  will  control  property  within  the  State, 
enjoin  the  action  of  the  officers  of  a  corporation.* 

*  Leary  v.  Colorado  River  &  P.  S.  Navigation  Co.,  82  Fed.  775; 
Sidway  v.  Mo.  Land,  etc.  Co.,  loi  Fed.  481;  Stockley  v.  Thomas, 
89  Md.  663;  State  &  N.  Amer.  Land  &  Timber  Co.,  106  La.  621; 
Redmond  v.  Enfield  Mfg.  Co.,  13  Abb.  Pr.  (N.  S.)  332;  Madison  v. 
Penn.  El.  L.  Co.,  199  Pa.  454. 

'  Hallenborg  v.  Greene,  73  N.  Y.  S.  403,  66  A.  D.  590;  Wilkins 
V.  Thome,  60  Md.  253;  Taylor  v.  Mut.  Res.  Life  Ass.,  97  Va.  60; 
Amer.  T.  N.  C.  Co.  v.  Schuler,  Tex.  Civ.  App.,  79  S.  W.  370;  Bill 
V.  Sierra  Nevada  L.  W.  &  M.  Co.,  i  De  G.  E.  &  J.  177;  Hertley  v. 
Welsh,  23  Pa.  Co.  Ct.  78;  Con.  v.  Leisenring,  15  Phil.  215;  Curtis  v. 
McCullogh,  3  Nev.  202;  Bishop  v.  Globe  Co.,  135  Mass.  132;  Kan- 
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To  say  that  a  corporation  is  botuid  by  the  State  of 
charter,  is,  in  the  United  States,  the  same  as  to  say 
that  it  is  bound  by  the  law  of  the  country.*  A  sister 
State  is  incapable  even  of  determining  whether  a  de 
facto  corporation  is  a  corporation  tmder  the  law  of  the 
State  or  country  creating  it,'  or  of  dissolving  it  for 
misuser  of  powers.'  The  ouster  is  merely  from 
exercise  of  franchises  in  the  State.* 

But  a  State  cannot  exclude  a  foreign  corporation 
engaged  in  any  way  in  the  service  of  the  government 

sas  &  E.  R.  R.  Co.  v.  Topeka,  S.  &  W.R.  R.,  135  Mass.  34,  40; 
Smith  V.  Mutual  L.  I.  Co.,  14  Allen,  336.  341;  Gregory  v.  N.  Y.  L. 
E.  &  W.  R.  R.,  40  N.  J.  Eq.  38;  American  Grease  Co.  v.  VogeHus, 
23  Pa.  Co.  Ct.  664;  Sudlow  v.  Dutch  Rhenish  Ry.,  21  Beav.  43; 
Ernst  V.  Elmira  M.  I.  Co.,  24  Misc.  583;  Harper  v.  Smith,  87  N.  Y. 
S.  516;  Scottish  S.  Co.  V.  Starks,  87  S.  W.  455;  North  v.  Weaver  E. 
M.  B.  M.  Co.,  3  Pa.  Co.  Ct.  316;  Taylor  v.  Mutual  R.  F.  L.  Ass'n, 
97  Va.  60;  Berford  v.  N.  Y.  Iron  Mine,  56  N.  Y.  Super.  236,  4  N.  Y. 
S.  836;  Howell  V.  C.  &  N.  W.  Ry.,  51  Barb.  378;  Prouty  v.  Michigan 
So.  &  N.  I.  R.  R.,  I  Hun.  655;  Fisher  v.  Charter  Oak  L.  I.  Co.,  5a 
N.  Y.  Super.  179;  Ernst  v.  Rutherford,  etc.  Co.,  56  N.  Y.  S.  403, 
38  A.  D.  388;  Richardson  v.  Clinton  Wall  Trunk  Mfg.  Co.,  181 
Mass.  580;  Miller  v.  Quincy,  88  A.  D.  529,  85  N.  Y.  S.  310;  Barclay 
V.  Thalman,  4  Ed.  Oh.  (N.  Y.)  123;  Madden  v.  P.  E.  L.  Co.,  181 
Pa.  617;  but  see  Harding  v.  American  Glucose  Co.,  182  111.  551; 
Nash  v.  Hall,  11  Misc.  468,  34  N.  Y.  S.  701 ;  Pickering  v.  Stephenson, 
L.  R.  14  Eq.  323. 

^  Nashua  Savings  Bank  v.  Anglo-Am.  Land  Mtg.  &  Agency  Co., 
189  U.  S.  221. 

'  Oregonian  Co.  v.  Oregon  Ry.  &  Nav.  Co.,  27  Fed.  277;  Lan- 
caster  v.  Amsterdam  Improvement  Co.,  180  N.  Y.  576;  Hudson  v. 
Green  Hill  Seminary,  113  111.  618;  Importing  &  Exporting  Co.  v. 
Locke,  50  Ala.  332;  Clark  v.  Turner,  73  Ga.  i;  Liverpool  Ins.  Co. 
V.  Mass.,  10  Wall.  566,  576,  s.  c.  100  Mass.  531;  Ingate  v,  Austrian 
Lloyds  Co.,  27  L.  J.  C.  P.  323. 

•  Society  for  Propagation  of  the  Gospel  v.  New  Haven,  8  Wheat. 
464;  Republican  Mountain  Silver  Mines  v.  Brown,  58  Fed.  644. 

*  State  V.  W.  U.  M.  Life  Ins.  Co.,  47  Oh.  St.  167;  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  370. 
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in  those  courts  to  oblig^^tions  and  liabilities  there  in- 
curred." * 

And  State  co<irts  have  come  to  see  that  for  all 
purposes  a  corporation  is  foreign  in  no  sister  State 
except  out  of  reverence  for  an  antequated  theory  both 
of  corporate  existence  and  constitutional ,  law.  '*If 
we  recognize  their  existence  for  the  one  purpose,  we 
must  also  for  the  other.  If  we  admit  and  vindicate 
their  rights,  even  handed  justice  requires  that  we  also 
enforce  their  liabilities ;  and  not  send  our  citizens  to  a 
foreign  jurisdiction  in  quest  of  redress  for  injuries  com- 
mitted here."*  And  the  State  has  jurisdiction  over 
the  property  of  the  corporation,  irrespective  of  any 
other  fact  of  corporate  existence  within  the  State.' 
The  regulation  of  suits  against  corporations  in  State 
courts  is  within  the  province  of  national  law,  such 

»  Field,  J.,  in  St.  Clair  v.  Cox,.io6  U.  S.  350. 

'  Wilcox,  J.,  in  Libby  v.  Hodgdon,  9  N.  H.  394;  St.  Louis  P.  I. 
Co.  V.  Cohen,  9  Mo.  416;  Day  v.  Essex  Co.  Bank,  13  Vt.  97;  see 
Cotton,  L.  J.,  in  Comptoir  d'Escompte,  23  Q.  B.  Div.  (C.  A.)  519, 
522;  Mutter  V.  Messageries  Maritimes,  54  L.  J.  Q.  B.  527. 

•  Pennoyer  v.  Neff,  95  U.  S.  714;  Non-Magnetic  Watch  Co.  v. 
Association  Horlog^re,  44  Fed  6.  As  to  suit  by  consent  of  the 
corporation  see  Lafayette  Ins.  Co.  v.  French,  18  How.  404;  Fire- 
men's Ins.  Co.  V.  Thompson,  155  111.  204;  Reyer  v.  Odd  Fellows' 
Ace.  Assoc.,  157  Mass.  367;  Compagnie  G^n^rale  Transatlantique, 
V.  Law  (1889),  A.  C.  431;  Field  v.  Eastern  B.  L.  Ass'n,  90  N.  W. 
717;  Weymouth  v.  Washington  C.  &  A.  R.  R.,  i  McAr.  (D.  C.)  19; 
Green  v.  Equit.  Mut.  Life  &  Endow.  Ass.,  105  Iowa,  628;  State  v. 
N.  A.  Land  &  Timber  Co.,  106  La.  621;  McNichol  v.  U.  S.  M.  R. 
Agency,  74  Mo.  457;  Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y.  114;  by 
appointment  of  agent  to  receive  process,  Conn.  M.  L.  I.  Co.  v. 
Spratly,  99  Tenn.  322,  172  U.  S.  602;  Goodwin  v.  Colorado  M.  I. 
Co.,  no  U.  S.  I ;  Lafflii^i;.  Travelers'  Ins.  Co.,  121  N.  Y.  713;  Gibson 
V.  Manufacturers'  F.  &  M.  I.  Co.,  144  Mass.  81;  Smith  v.  Empire 
S.  I.  M.  &  D.  Co.,  127  Fed.  462;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S. 
xoo. 
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actions  being  always  open  to  question  on  the  theory  of 
State  incorporation,  for  want  of  due  process  of  law 
or  for  impairment  of  contract. 

§  50.  Corporate  Organization  and  the  License 
TO  Act — The  Reservation  is  op  the  Police  Power. 
—  If  the  corporation  does  not  get  from  the  State  its  or- 
ganization, that  is  to  say,  if  the  corporation  is  already 
fully  organized  when  it  appUes  to  the  State  for  a 
license  to  carry  on  its  business  as  a  corporate  entity, 
the  State  cannot,  by  virtue  of  the  reserved  power, 
legislate  with  reference  to  the  organization  of  the 
corporation.  Nor  may  the  State  legislate  with  ref- 
erence to  the  private  property  possessed  by  the  cor- 
poration independently  of  the  action  of  the  State 
or  the  operation  of  its  laws  upon  corporations.  ''Cer- 
tainly the  legislature  cannot  in  a  charter  of  incor- 
poration, or  in  any  other  law,  reserve  to  itself  any 
greater  power  of  legislation  than  the  constitution 
itself  concedes  to  it.  **^  But  where  the  State  gives 
life  to  the  corporation  to  the  extent  of  licensing  it  to 
do  business  as  a  corporation,  this  privilege,  or  franchise, 
so-called,  to  exist  as  a  corporation  may  l)e  recalled,  it 
is   said,    and   the   charter   repealed.'     Npt   only   the 

*  Dissenting  opinion  of  Mr.  Jtistice  Bradley  in  the  Sinking  Fund 
Cases,  99  U.  S.  700;  Opinion  of  the  Justices,  66  N.  H.  629;  State 
Tax  on  Foreign  Held  Bonds,  15  Wall.  300. 

•  Greenwood  v.  Freight  Co.,  105  U.  S.  13;  Erie  &  Northeast  R. 
R.  Co.  V.  Casey,  26  Pa.  St.  287;  Lothrop  v.  Stedman,  42  Conn. 
583;  Griffin  V.  Kentucky  Ins.  Co.,  3  Bush.  (Ky)  592;  Thornton  v. 
Marginal  Freight  Railway  Co.,  123  Mass.  32;  Flint  &  Fentonville 
Plankroad  Co.  v.  Woodhull,  25  Mich.  99;  Tripp  v.  Pontiac  & 
Lapeer  Plankroad  Co.,  66  Mich,  i;  see  Miners'  Bank  of  Dubuque 
V.  The  United  States,  i  Morris  (Iowa)  482 ;  Delaware  R.  R.  Co.  v. 
Tharp,  5  Harr.  (Del.)  454;  Bridge  Co.  v.  U.  S.,  105  U.  S.  470;  Oak- 
land R.  R.  Co.  V.  Oakland,  etc.  R.  R.  Co.,  45  Cal.  365;  Common- 
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franchise  to  exist  as  a  corporation,  but  also  the  other 
franchises  of  the  corporation  may  be  resumed  by  the 
State  —  the  franchises  to  carry  on  the  partictilar 
business  in  which  the  corporation  is  engaged;  for 
example,  to  run  a  railroad/  or  a  ferry,'  or  to  lay  pipes 
and  mains  in  the  public  streets  of  a  city  and  supply 
the  inhabitants  with  gas,*  or  to  transact  a  banking 
business,*  or  to  collect  tolls  on  a  highway.*  The  power 
of  eminent  domain  may  be  recalled.'  The  State,  it  is 
said,  by  the  act  of  incorporation  gives  to  the  stock- 
holders a  limitation  of  their  personal  liability;  there- 
fore this  gift  may  be  rescinded,  and  stockholders,  as 
to  future  transactions  of  the  corporation,  may  be  made 
personally  liable,^  or  liable  to  a  greater  extent  than 
they  were  before,^  or  to  a  less  extent.®  But  the  same 
persons   may   immediately   reincorporate   under   the 

wealth  V.  P.  &  C.  R.  R.  Co.,  58  Pa.  St.  26;  Baltimore  v.  C.  &  S.  P. 
R.  R.  Co.,  I  Abb.  (U.  S.)  9;  Myrickv.  Brawley,  33  Minn.  377;  Crease 
V.  Babcock,  40  Mass.  334. 

»  Commonwealth  v.  P.  &  C.  R.  R.  Co.,  58  Pa.  St.  26;  Henderson 
V.  Central  Passenger  Ry.  Co.,  21  Fed.  Rep.  358. 

'  Ea^  Hartford  v.  The  Hartford  Bridge  Co.,  10  How.  511; 
People  V.  O'Brien,  m  N.  Y.  i, 

•  Hamilton  Gas-Light  &  Coke  Co.  v.  Hamilton  City,  146  U.  S. 
258. 

•  State  of  Ohio  v.  Granville  Alexandrian  Society,  1 1  Ohio,  i . 

•  Zimmerman  v.  Perkiomen  &  R.  Turnpike  Road  Co.,  81 J  Pa. 
St.  96;  Snell  V.  City  of  Chicago,  133  111.  413;  Rochester  &  Charlotte 
Turnpike  Road  Co.  v.  Joel,  41  App.  Div.  Rep.  (N.  Y.)  43. 

•  Adirondack  Ry.  Co.  v.  New  York,  176  TJ.  S.  335. 

•  Anderson  v.  Commonwealth,  18  Gratt.  (Va.)  295;  Sherman 
V.  Smith,  I  Black,  587;  McGowan  v.  McDonald,  iii  Cal.  57;  Bis- 
sell   V.  Heath,  98  Mich.  472. 

'  Gulliver  v.  Roelle,  100  111.  141;  Wcidinger  v.  Spruance,  loi 
111.  278;  Williams  v.  Nail,  55  S.  W.  Rep.  (Ky.)  706;  Gardner  v. 
Hope  Insurance  Co.,  9  R.  I.  194. 

•  Berwind-White  Coal  Mining  Co.  v.  Ewart,  32  N.  Y.  Supp.  716. 
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general  law.  So  where  the  State  has  granted  a 
franchise  with  the  promise  that  it  shall  be  exclusive, 
it  may,  nevertheless,  recall  or  restrict  this  promise 
and  limit  the  exclusiveness  of  the  franchise  granted.* 
Jiist  as  the  legislature  may  recall  in  toto  the  franchises 
and  privileges  which  the  State  has  granted  to  the 
corporation,  so  it  may  recall  them  upon  failure  to 
comply  with  any  condition  which  it  may  stipulate  as 
the  sine  qua  non  of  their  continuation.  That  is  to 
say,  it  may  impose  burdens  upon  the  corporation 
submission  to  which  is  the  price  of  the  continued 
enjoyment  of  such  franchises.  Or  it  may  attach 
restrictions  to  the  exercise  of  any  specific  privilege 
given  to  the  corporation.'  These  were  the  conditions 
under  which  the  grant  of  the  State  was  voltintarily 
accepted.  No  one  of  the  foregoing  decisions  goes  further 
than  to  say  that  a  corporation  which  has  violated  police 
regulations  of  the  State  or  the  contract  under  which  it  uses 
public  property  or  exercises  a  public  calling  may  be  ex- 
cluded from  the  State  or  from  the  exercise  of  its  franchises 
therein  and  readmitted  thereto  only  upon  compliance  with 

*  Perrin  v,  Oliver,  i  Minn.  202 ;  West  End  &  Atlantic  Street 
R.  R.  Co.  V.  Atlanta  Street  R.  R.  Co.,  49  Ga.  151;  Wilmington  City 
Ry.  Co.  V.  Wilmington,  etc.  Ry.  Co.,  46  Atl.  Rep.  (Del.)  12;  (1900) ; 
Wilmington  City  Ry.  Co.  v.  People's  Ry.  Co.  47  Atl.  Rep.  (Del.) 
245  (1900)- 

'  Pennsylvania  R.  R.  Co.  v.  Dtmcan,  iii  Pa.  St.  352;  Wilson 
V.  Tesson,  12  Ind.  285 ;  Yates  v.  The  People,  207  111.  3 16 ;  Railway  Co. 
V.  Philadelphia,  101  U.  S.  528;  Mayor  of  New  York  v.  Twenty- 
Third  Street  Railway  Co.,  113  N.  Y.  311;  Pennsylvania  R.  R.  Co. 
V.  Miller,  132  U.  S.  75;  Macon  &  Binningham  R.  R.  Ck).  v.  Gibson, 
85  Ga.  I ;  see  Yeaton  v.  Bank  of  Old  Dominioii,  21  Gratt.  (Va.)  593 ; 
Bagg's  Case,  i  Rolle  Rep.  224  (161 6);  Oliver  v.  Collins,  Brownlow 
&  G.  Rep.  100  (1609);  Rex  v.  Larwood,  Comberbaoh,  315  (1694). 
Ellis  v.  Marshall,  2  Mass.  269  (1807),  to  the  effect  that  the  State 
cannot  force  a  corporation  to  do  btisiness  if  terms  are  too  onerous 
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reasonable  requirements,  and  that  no  corporation  has  a 
right  to  the  continuance  of  the  public  policy  or  the  exercise 
of  the  police  power  which  prevailed  at  the  time  of  the  in- 
corporation.  Under  no  other  construction  can  the 
natural  power  of  the  nation  to  control  corporations 
engaged  in  interstate  commerce  be  preserved.  The 
theory  that  denies  the  exclusive  power  of  the  States  to 
grant  the  right  to  be  a  corporation  is  not  fanciful ;  it  is 
the  sine  qua  non  of  the  right  of  the  nation  to  regulate 
rates  to  be  charged  in  a  public  calling  or  in  interstate 
commerce  for,  according  to  the  above  decisions,  govern- 
ment cannot  take  away  what  it  does  not  give,  and  the 
right  to  regulate  is  based  upon  a  gift  by  government.^ 

§  51.  Limitations  op  the  Power  op  the  State 
under  the  reserved   right. 

What  the  grant  of  the  State  does  not  include  is  not 
taken  away  by  a  revocation  of  the  grant  tmder  a 

and  cannot  force  a  man  to  become  or  remain  a  member  of  a  corpora- 
tion against  his  will. 

'  The  contention  of  Morawetz  that  the  power  of  the  nation  to 
regulate  rates  is  less  broad  than  that  of  the  States,  for  the  reason 
that  the  State  power  is  based  upon  the  gift  of  a  franchise  to  the 
corporation  while  that  of  the  nation  is  not,  is  fundamentally  wrong 
and  leads  to  conclusions  which  Morawetz  is  far  from  asserting.  See 
article  on  the  Anti-Trust  Act,  Harvard  Law  Review,  Vol.  XVII, 
533-542,  and  the  article  on  Congressional  Railway  Regulation,  Har- 
vard Law  Review,  Vol.  XVIII,  577.  See  also  the  chapter  on  rate 
regulation,  post.  See  also  argument  on  the  incorporation  of  the 
Lake  Erie  &  Ohio  Ship  Canal,  Congressional  Record,  Fifty-ninth 
Congress,  First  Session,  pp.  8581-8950,  passim.  See  as  to  doctrine 
that  State  control  is  limited  to  police  power,  the  argument  of 
Webster  in  Gibbons  v.  Ogden,  9  Wheat,  i ;  United  States  v.  Union 
Pacific  R.  R.  Co.,  99  U.  S.  i;  Luxton  v.  North  River  Bridge,  153 
U.  S.,  525  ;  The  Removal  Cases,  iii  U.  S.,  449.  and  115  U.  S.  i,  de- 
ciding that  national  charter  gives  the  right.  See  also  the  discus- 
sion of  national  incorporation  in  the  Madison  Papers,  1354,  15761 
on  Article  I,  sec.  8. 
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reserved  right  to  amend  or  repeal  charters  of  incor- 
poration. 

"The  charter  does  not  give  any  of  the  State's  realty, 
money,  or  chattels,  and  an  amendment  or  repeal  of  the 
charter  cannot  revoke  a  gift  that  has  not  been  made.  *'  * 

**  Whatever  power  is  dependent  solely  upon  the  grant  of 
the  charter,  and  which  could  not  be  exercised  by  unin- 
corporated private  persons  under  the  general  laws  of  the 
State,  is  abrogated  by  the  repeal  of  the  law  which  granted 
these  special  rights,  but  personal  and  real  property  ac- 
quired by  the  corporation  during  its  lawful  existence, 
rights  of  contract,  or  choses  in  action  so  acquired,  and 
which  do  not  in  their  nature  depend  upon  the  general 
powers  conferred  by  the  charier,  are  not  destroyed  by  such 
a  repeal ;  and  the  courts  may,  if  the  legislature  does  not  pro- 
vide some  special  remedy,  enforce  such  rights  by  the  means 
within  their  power. "  * 

Rights  which  really  depend  upon  the  common  law 
revert  to  the  protection  of  the  common  law.  It  is 
sometimes  easy  to  confuse  wiih  franchises  the  powers  of 
a  corporation  which  are  granted  by  the  incorporators^  or 
other  property  rights. 

'*To  be  a  franchise  the  right  possessed  must  be  such  as 
cannot  be  exercised  without  the  express  permission  of  the 
sovereign  power  —  that  is  to  say,  a  privilege  or  immunity 
of  a  public  nature  which  cannot  be  exercised  without  legis- 
lative grant.  Therefore,  the  right  to  carry  on  any  particular 
business,  whether  belonging  to  a  natural  or  artificial  per- 
son, is  not  necessarily  or  even  usually  a  franchise.  The 
right  to  carry  on  such  business  by  a  corporation  organized 
under  a  special  charter  or  general  law  is  not  a  franchise^ 

*  Opinion  of  the  Justices,  66  N.  H.  629. 
'  Greenwood  v.  Freight  Co.,  105  U.  S.  13. 
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but  a  power,  provided  such  business  might  be  conducted 
by  any  citizen  who  chose  to  engage  in  it. "  * 

As  Mr.  Justice  Field  said  in  the  so-called  Railroad 
Tax  Cases:* 

'*The  State  in  the  creation  of  corporations,  or  in  amend- 
ing their  charters,  .  .  .  possesses  no  power  to  withdraw 
them  when  created,  or  by  amendment,  from  the  guaranties 
of  the  Federal  Constitution.  It  cannot  impose  the  con- 
dition that  they  shall  not  resort  to  the  courts  of  law  for  the 
redress  of  injuries  or  the  protection  of  their  property; 
that  they  shall  make  no  complaint  if  their  goods  are 
plundered  and  their  premises  invaded;  that  they  shall 
ask  no  indemnity  if  their  lands  be  seized  for  public  use,  or 
be  taken  without  due  process  of  law,  or  that  they  shall 
submit  without  objection  to  tmequal  and  oppressive  bur- 
dens arbitrarily  imposed  upon  them;  that,  in  other  words, 
over  them  and  their  property  the  State  may  exercise 
unlimited  and  irresponsible  power.  Whatever  the  State 
may  do,  even  with  the  creations  of  its  own  will,  it  must  do 
in  subordination  of  the  inhibitions  of  the  Federal  Con- 
stitution. .  .  .  Whatever  property  the  corporations  ac- 
quire in  the  exercise  of  the  capacities  conferred,  they  hold 
under  the  same  guaranties  which  protect  the  property  of 
individuals  from  spoliation.  It  cannot  be  taken  for  public 
use  without  compensation.  It  cannot  be  taken  without 
due  process  of  law,  nor  can  it  be  subjected  to  burdens 
different  from  those  laid  upon  the  property  of  individuals 
under  like  circumstances.  The  State  grants  to  railroad 
corporations  formed  imder  its  laws  a  franchise,  and  over  it 
retains  control,  and  may  withdraw  or  modify  it.     By  the 

»  A.  and  E.  Encyclopedia,  2d  ed.  Vol.  XIV,  p.  8;  and  R.  Mason 
Lisle,  Foreclosure  of  Railway  Mortgages,  20  Am.  Law  Review,  867. 

»  San  Mateo  v.  So.  Pacific  R.  R.  Co.,  13  Fed.  Rep.  722,  and 
Santa  Clara  v.  So.  Pacific  R.  R.  Co.  i8  Fed.  Rep.  385;  see  Bradley, 
J.,  in  Sinking  Fund  Cases,  99  U.  S.  748. 
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reservation  clause  it  retains  power  only  over  that  which 
it  grants;  it  does  not  grant  the  rails  on  the  road;  it  does 
not  grant  the  depots  alongside  of  it;  it  does  not  grant 
the  cars  on  the  track,  nor  the  engines  which  move  them, 
and  over  them  it  can  exercise  no  power  except  such  as  may 
be  exercised  with  reference  to  all  property  used  by  carriers 
for  the  public.  The  reservation  of  power  over  the  fran- 
chise—  that  is,  over  that  which  is  granted  —  makes  its 
grant  a  conditional  or  revocable  contract,  whose  obligation 
is  not  impaired  by  its  revocation  or  change.  .  .  .  The 
reservation  relates  only  to  the  contract  of  incorporation, 
which,  without  such  reservation,  would  be  irrepealable. 
It  removes  the  impediment  to  legislation  touching  the 
contract.  It  places  the  corporation  in  the  same  position 
it  would  have  occupied  had  the  Supreme  Court  held  that 
charters  are  not  contracts.  The  property  of  the  corpora- 
tion acquired  in  the  exercise  of  its  faculties  is  held  inde- 
pendently of  such  reserved  power,  and  the  State  can  only 
exercise  over  it  the*  control  which  it  exercises  over  the  pro- 
perty of  individuals  engaged  in  similar  business. " 

§  52.  The  Contract  op  Organization  and  Fran- 
chises OP  Property. — The  concluding  sentences  of 
the  above  quotation  open  up  a  vista  of  ideas  which  it 
would  be  very  profitable  to  follow  to  their  logical 
results.  If  the  contract  of  organization  of  a  railroad 
is  that  which  the  State  may  reserve  the  right  to  amend 
and,  by  acting  upon  that  right,  the  State  may  prevent 
the  construction  and  operation  of  railroads,  then 
may  not  the  State  by  such  reservation  interfere  with 
interstate  commerce?  Where  this  conflict  arises  there 
is  no  doubt  of  the  result.  National  power  is  para- 
mount. An  examination  of  the  whole  question,  in 
the  light  of  the  problems  brought  out  in  the  decisions, 
leads  to  the  inevitable  conclusion  that  the  right  of  the 
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State  to  control  corporations  operating  within  its 
borders  is  properly  rested  entirely,  apart  from  the 
power   of   taxation,    upon   the   police   power.*    The 

*  Mayor  and  Aldermen  of  Worcester  v,  Norwich  and  Worcester 
R.  R.  Co.,  109  Mass.  103;  Ames  v.  Lake  Superior  and  Mississippi 
R.  R.  Co.,  21  Minn.  241;  Commonwealth  v.  Eastern  R.  R.  Co.,  105 
Mass.  254;  Sioux  City  Railway  Co.  v.  Sioux  City.  138  U.  S.  98; 
Storrie  v.  Houston  City  Ry.  Co.,  92  Tex.  129;  English  v.  New 
Haven  and  Northampton  Co.,  32  Conn.  240;  Metropolitan  R.  R. 
Co.  V.  Highland  Street  Railway  Co.,  118  Mass.  290;  People  v. 
Lake  Shore  &  Michigan  Southern  Railway  Co.,  52  Mich.  277; 
Chicago  &•  Grand  Trunk  Railway  Co.  v.  Hough,  61  Mich.  507; 
Union  Pacific  R.  R.  Co.  v.  Mason  City  and  Fort  Dodge  R.  R.  Co., 
128  Fed.  230;  Mass.  Gen'l  Hospital  v.  State  Mutual  Life  Asstu'ance 
Co.  of  Worcester,  70  Mass.  227;  Sinking  Fund  Cases,  99  U.  S.  700; 
Monongahela  Navigation  Co.  v.  Coon,  6  Pa.  St.  369;  Holyoke  Co. 
V.  Ljnnan,  15  Wall.  500;  Commonwealth  v.  Essex  Co.,  79  Mass.  239; 
McCandless  v.  Richmond  and  Danville  R.  R.  Co.,  38  S.  C,  103; 
Jeffersonville  R.  R.  Co.  v.  Gabbert,  25  Ind.  431;  New  York  &  New 
England  R.  R.  Co.  v.  Bristol,  151  U.  S.  556;  Suydam  v.  Moore,  8 
Barb.  (N.  Y.)  358;  Bulkley  v.  New  York  &  New  Haven  R.  R.  Co. 
27  Conn.  486;  Bangor,  Oldtown  &  Milford  R.  R.  Co.  v.  Smith,  47 
Me.  34;  Montclair,  New  York  &  Greenwood  Lake  Ry.  Co.,  45  N.  J. 
Eq.  436;  Pearsall  v.  Great  Northern  R.  R.  Co.,  161  U.  S.  646;  Port- 
land &  Rochester  R.  R.  Co.  v.  Inhabitants  of  Deering,  78  Me.  61; 
Chicago  Life  Insurance  Co.  v.  Auditor  of  Public  Accounts,  loi  111. 
82;  R.  R.  Co.  V.  Gibbes,  27  S.  C.  385;  Albany  Northern  R.  R.  Co. 
V.  Brownell,  24  N.  Y.  345;  Commonwealth  v.  Hock  Age  Benefit 
Ass'n  of  Philadelphia,  10  Philada.  Rep.  (Pa.)  554;  People  v.  Rose, 
207  111.  352;  Mtmn  V.  Illinois,  94  U.  S.  113;  Attorney  General  v. 
R.  R.  Companies,  35  Wise.  425;  Illinois  Central  R.  R.  Co.  v.  Stone, 
20  Fed.  Rep.  468;  Illinois  Central  R.  R.  Co.  v.  Illinois,  95  111.  313; 
Spring  Valley  Water  Works  v.  Schottler,  1 10  U .  S.  347 ;  Stone  v.  Wis- 
consin, 94  U.  S.  181;  Beardsley  v.  N.  Y.  L.  E.  &  Western  R.  R. 
Co.,  15  App.  Div.  (N.  Y.)  251;  Parker  v.  Metropolitan  R.  R.  Co., 
109  Mass.  506;  Lake  Shore  &  Michigan  Southern  Ry.  Co.  v.  Smith, 
173  U.  S.  684;  Southern  Pac.  R.  R.  Co.  v.  Commissioners,  78  Fed. 
236;  Stanislaus  County  v.  Irrigation  Co.,  192  U.  S.  201 ;  San  Antonio 
Traction  Co.  v.  Altgelt,  81  S.  W.  Rep.  (Texas)  106,  (1904) ;  Chicago 
Union  Traction  Co.  v,  Chicago,  199  111.  484;  Ex  parte  Koehler,  23  Fed. 
529;  Railway  Co.  v.  Gill,  54  Ark.  10 1 ;  American  Coal  Co.  v.  Consoli- 
dated Coal  Co.,  46  Md.  15;  Blake  v.  Winona,  etc.  R.  R.  Co.,  19 
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reserved  power  is  the  reservation  of  an  authority  to 
change  or  rescind  a  particiilar  contract  and  is  in  no 
sense  the  creation  of  a  new  and  distinct  power,*  nor 
can  it  be  utilized  as  the  means  or  vehicle  for  accom- 
plishing such  a  result.^ 

§  53.  Impairment  op  Contract  and  Regulation 
OP  Interstate  Commerce  by  the  States  by  Control 
OP  Corporations. — There  is  the  same  right  in  the  State 
now  tinder  the  police  power  as  there  would  have  been 
had  the  Dartmouth  College  Case  not  been  decided. 
In  Wales  v.  Stetson,"  decided  in  1806,  Chief -Justice 
Parsons  had  said  that  **the  rights  legally  vested  in 

Minn.  418;  Morgan  v.  Louisiana,  93  U.  S.  217;  Bondholders  v.  R.  R. 
Commissioners,  Case  No.  1625,  3  Fed.  Gas.  846;  Jersey  City  Gas- 
Light  Co.  V.  United  Gas  Improvement  Co.,  46  Fed.  265;  California 
V.  Central  Pacific  R.  R.  Co.,  127  U.  S.  40;  State  v.  Minnesota 
Thresher  Mfg.  Co.,  40  Minn.  225;  Tuckahoe  Canal  Co.  v.  Tuchahoe 
etc.  R.  R.  Co.,  II  Leigh  (Va.)  78;  Denver  &  Swansea  R.  R.  Co.  v. 
Denver  City  R.  R.  Co.,  2  Colo.  682;  State  v.  Gas-Light  Co.,  18 
Ohio  St.  262 ;  Sellers  v.  Union  Lumbering  Co.,  39  Wise.  527 ;  Truckee 
&  Tahoe  Turnpike  Road  Co.  v.  Campbell,  44  Cal.  89 ;  Davis  v.  New 
York  14  N.Y.  523 ;  Milhau  v.  Sharp,  27  N.Y.  619;  State  v.  Stebbins, 
I  Stew.  (Ala.)  312;  Bank  of  Augusta  v.  Earle,  13  Peters.  595; 
Walsh  V.  New  York  Floating  Dry  Dock  Co.,  77  N.  Y.  452;  Detroit 
V.  Detroit,  etc.  Plank-Road  Co.,  43  Mich.  140;  People  v.  O'Brien, 
III  N.  Y.  i;  Simpson  County  Court  v.  Arnold,  7  Bush  (Ky.)  353; 
Snell  V.  Chicago.  133  111.  143;  Rochester  Turnpike  Co.  v,  Joel,  41 
A.  D.  (N.  Y.)  43;  Opinion  of  the  Justices,  97  Me.  590;  In  re  New 
York  Cable  Ry.  Co.,  40  Him.,  i ;  Ohio  v.  Neff,  52  Ohio  St.  375 ;  Wood- 
ward V.  Central  Vt.  Ry.  Co.,  180  Mass.  599;  Commissioners  v.  Navi- 
gation Co.,  79  Ky.  73;  Steams  v.  Minnesota,  179  U.  S.  223;  Jersey 
City  Gas-Light  Co.  v.  Dwight,  29  N.J.  Eq.  242. 

*  Irelai^d  v.  Palestine,  etc.  Turnpike  Co.,  19  Ohio  St.  369. 

'  Opinion  of  the  Justices,  66  N.  H.  629;  State  Tax  on  Foreign 
Held  Bonds,  15  Wall.  300;  Mr.  Justice  Bradley,  dissenting,  in 
Sinking  Fund  Cases,  99  U.  S.  700. 

'  2  Mass.  143  (1806);  see  also  Commonwealth  v.  Bonsall,  3 
Wharton  (Pa.),  559,  1838;  Houston  v.  Jefferson  College,  63  Pa. 
St.  428  (1869). 
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this,  or  in  any  corporation,  cannot  be  controlled  or 
destroyed  by  any  subsequent  statute,  unless  a  power 
for  that  purpose  be  reserved  by  the  legislature  in  the 
act  of  incorporation/'  This  language  is  not  judicial; 
the  right  to  impair  a  right  is  a  contradiction  in  terms. 
The  reservation  has  been  sustained  upon  the  grotind 
that  the  reservation  was  not  a  condition  repugnant  to 
the  grant  but  only  a  limitation  thereof.*  Where  the 
power  to  revoke  or  amend  charters  is  provided  for  in  a 
State  constitution,  no  legislature,  in  any  subsequent 
statute,  can  grant  a  charter  free  from  such  reserved 
power,  whereas  if  the  power  be  contained  merely  in  a 
general  statute,  the  legislature  may  in  any  subsequent 
statute  or  in  any  later  special  act  of  incorporation  grant 
a  charter  which  shall  be  irrevocable  and  thus  pro 
tanto  repeal  the  preexisting  statutory  reservation  of 
power}  It  is  not  always  certain  whether  an  act  of 
incorporation  shows  an  intention  on  the  part  of  the 
legislature  to  make  the  reserved-power  clause  of  a 
former  act  inapplicable  to  that  particular  corporation 
or  group  of  corporations.'  It  is  axiomatic  that  when 
a  right  is  vested,  it  is  irrevocable.*  That  which  is 
given  by  the  State  is  a  franchise  if  there  is  no  force 
in  the  reservation  of  the  right  to  alter;  that  which  is 
not  given  by  the  State  is  not  a  franchise;  the  right 
to  regulate  does  not  predicate  the  right  to  create, 
else  there  would  be  no  distinction  between  a  domestic 

>  McLaren  v.  Pennington,  i  Paige's  Ch.  Rep.  (N.  Y.)  102  (182S), 
Walworth,  Chancellor. 

'  New  Jersey  v.  Yard,  95  U.  S.  104;  Scotland  County  v.  Missouri, 
Iowa  &  Nebraska  Railway  Co.,  65  Mo.  123;  Louisville  Gas  Co.  v. 
Citizens'  Gas  Co.,  115  U.  S.  683. 

•  Citizens'  Savings  Bank  v.  Owensboro,  173  U.  S.  636. 

*  Fletcher  v.  Peck.  6  Cranch,  87;  Terrett  v.  Taylor,  9  Cranch, 
43;  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 
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-  and  a  "foreign"  corporation;  that  which  is  recognized 
as  the  right  of  a  "foreign"  corporation  within  a  State 
cannot  be  considered  as  a  franchise  when  possessed  by 
a  domestic  corporation.  Therefore  the  right  to  carry 
on  any  partictdar  business,  whether  belonging  to  a 
natural  or  an  artificial  person,  is  not  necessarily  or 
even  tisually  a  franchise.  The  right  to  carry  on  such 
business  by  a  corporation  organized  tinder  a  special 
charter  or  general  law  is  not  a  franchise,  but  a  power, 
provided  such  business  might  be  conducted  by  any 
citizen  who  chose  to  engage  in  it.  The  right  to  exist 
as  a  body  corporate,  carrying  with  it  the  right  to  sue 
and  be  sued,  and  to  transact  business  in  a  common 
name  and  with  a  limited  liability  on  the  part  of  the 
stockholders,  is  said  to  be  a  franchise,*  but  it  cannot  be 
said  to  be  granted  by  the  so-called  State  of  charter, 
for  it  is  recognized  by  the  law  de  facto  or  as  a  fact  both 
in  the  domestic  State  and  in  other  States,  and  some  of 
the  parts  of  the  franchise  are  burdens  imposed  by  the 
law.  The  franchise  of  being  a  corporation  is  derived 
from  the  assimiption  of  the  legal  consequences  of  a 
legal  fact  dependent  on  the  will  of  a  certain  number  of 
individuals.  It  is  believed  and  it  may  fairly  be  said 
that  it  has  been  held  that  it  is  the  **  acting  on  the  law  " 
which  creates  the  charter  and  makes  what  is  termed  the 
corporate  franchise  irrevocable.  Thus  it  has  been  held 
that  the  contract  spoken  of  in  the  Dartmouth  College 
Case  does  not  arise  until  the  charter  has  been  accepted 
by  the  corporation,  and  that  until  such  acceptance 
the  legislature  may  alter,  amend,  or  revoke  the  char- 

*  Jersey  City  Gas-Light  Co.  v.  United  Gas  Improvement  Co., 
46  Fed.  265;  California  v.  Central  Pac.  R.  R.  Co.,  127  U.  S.  40; 
State  V.  Minnesota  Thresher  Co.,  40  Minn.  225;  Tuckahoe  Canal 
Co.  V.  Tuckahoe  &  James  River  R.  R.  Co.,  11  Leigh  (Va.),  78. 
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ter/  The  theory  is  adopted  that  incorporators  give  con- 
sideration for  the  first  or  corporate  franchise,  but  that 
for  want  of  such  consideration  subsequent  privileges 
and  exemptions  may  be  recalled  or  restricted.'  But 
franchises  are  property ;  the  proper  expression  of  the 
truth  is  to  say  that  they  may  be  abandoned  and  under 
certain  facts  be  held  so  to  be  and  that  their  exercise 
is  subject  to  the  general  political  power  called  the  police 
power.  A  franchise  does  not  descend  to  the  level 
of  a  revocable  license  by  being  subject  to  the  police 
power  of  the  State  or  by  abandonment  by  the 
corporation.'  The  State  could  not  by  the  strongest 
expression  alienate  its  power  of  eminent  domain,*  or 
the  duty  of  exercising  the  police  power.'  In  the  case 
of  a  real  franchise,  granted  by  the  State  and  acted 
upon,  it  would  be  as  ridiculous  to  say  that  the  State 
can  confiscate  the  property  thereby  created  as  to  say 
that  an  individual  or  corporation  could  purchase 
immimity  from  the  general  laws  and  political  power 
necessary  for  the  protection  of  society.  •    The    New 

•  State  V.  Dawson,  16  Ind.  40;  Bank  v.  Richardson,  i  Me.  79; 
Regents  v.  Williams,  9  Gill  &  J.  (Md.)  365;  Pearsall  v.  Railroad  Co., 
161  U.  S.  646. 

'  Christ  Church  v.  Philadelphia,  24  How.  300;  Philadelphia 
and  Gray's  Ferry  Co. 's  Appeal,  io2  Pa.  St.  123;  Tucker  v.  Fer- 
guson, 22  Wall.  527;  Railroad  Co.  v.  Supervisors,  93  U.  S.  595. 

•  See  Calder  V.  Kirby,  71  Mass.  597 ;  Stone  v.  Mississippi,  loi  U.  S. 
814. 

•  West  Point  Bridge  Co.  v.  Dix,  6  How.  507;  Hyde  Park  v. 
Oakwoods  Cemetery  Assoc.,  119  111.  141;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420. 

•  Beer  Co.  v.  Massachusetts,  97  U.  S.  25;  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659;  Butchers'  Union  Slaughter  House  Co. 
V.  Crescent  City  Live  Stock  Landing  Co.,  11 1  U.  S.  746  (Slaughter 
House  Case). 

•  An  exemption  from  taxation,  given  for  a  consideration,  is 
irrevocable,  but  it  is  not  a  real  exemption.     Taxes  are  held  to 
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York  courts  have  distinguished  between  special  fran- 
chises *  or  franchises  of  property  *  and  the  form  in 
which  the  franchises  are  exercised.  The  form  may  be 
held  to  have  been  abandoned ;  but  the  Court  of  Appeals 
said,  in  the  case  of  a  franchise  to  maintain  tracks  and 
run  cars  on  Broadway,  that  abandonment,  by  misuser 
or  otherwise,  of  the  so-called  franchise  of  incorporation, 
did  not  permit  the  State,  wthout  previous  compen- 
sation, to  deprive  the  stockholders  and  creditors  of 
such  franchise.  Of  course  the  State  always  has  the 
choice  of  expropriation,  but  the  court  said  that  there 
are  no  reported  cases  in  which  the  judgment  of  the 
court  has  ever  taken  the  franchises  or  property  of  a 
corporation,  through  the  exercise  of  the  reserved  power 
of  amendment  and  repeal,  or  transferred  it  to  other 
persons  and  corporations,  without  provision  made  for 
compensation.'  The  reserved  power  adds  nothing  to 
the  police  power.  So  in  the  case  of  the  right  to  lay 
gas-pipes  in  the  streets  of  a  city ;  *  the  right  to  make 
and  maintain  a  railway  and  to  take  tolls  or  fares 
thereon ;  *  the  right  to  lay  tracks  in  the  streets  of  a 
city ;  •  the  right  to  collect  tolls  upon  logs  put  into 
a  river  ;^  the  right  to  collect  tolls  on  bridges,  roads, 

have  been  paid.  New  Jersey  v.  Wilson,  7  Cranch,  164;  Pacific 
R.  R.  V.  Maguire,  20  Wall.  36;  Northwestern  University  v.  People, 
99  U.  S.  309. 

»  Metropolitan  Street  R.  R.  Co.  v.  Commissioners,  174  N.  Y.  714. 

'  People  V.  O'Brien,  iii  N.  Y.  i;  Rochester  and  Chariotte 
Turnpike  Co.  v.  Joel,  41  A.  D.  43. 

•  People  V.  O'Brien,  iii  N.  Y.  i;  see  Denver  &  Swansea  R.  R. 
Co.  V.  Denver  City  R.  R.  Co.,  2  Colo.  682. 

*  Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242;  State  v, 
Cincinnati  Gas-Light  and  Coke  Co.,  18  Ohio  State,  262. 

*  Blake  v.  Winona,  etc.  R.  R.  Co.,  19  Minn.  418;  Morgan  v, 
Louisiana,  93  U.  S.  217. 

•  Milhau  V.  Sharp,  27  N.  Y.  619. 

^  Sellers  v.  Union  Lumbering  Co.,  39  Wise.  527. 
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etc. ;  *  the  right  to  lay  pipes  in  the  public  streets  of  a 
mimicipality  and  to  collect  rates  for  water  ftimished ;  * 
the  right  to  cany  on  a  banking  business ; '  and  espe- 
cially to  issue  bank-notes ;  *  the  right  to  construct  and 
maintain  a  pier  and  to  take  wharfage;*  the  right  to 
build  a  mill  upon  a  public  river  and  to  receive  tolls  for 
grinding.*  And  it  is  submitted  that  the  law  exclusively 
governing  the  use  of  such  franchises  of  property  is 
the  common  law.  The  only  connection  between  the 
franchises  and  the  State  lies  in  the  fact  that  those 
who  enjoy  the  franchise  are  by  contract  with  the  State 
enjoying  State  property.  To  this  contract  the  law  of 
the  State  can  add  nothing,  and  the  other  party  to  the 
contract  can  add  nothing.  The  individual  or  corpora- 
tion must  make  reasonable  use  of  the  property,  and, 
it  being  charged  with  a  public  use,  and  imder  obliga- 
tions, among  other  things,  to  charge  reasonable  rates,!. 

*  Truckee  &  Tahoe  Turnpike  Road  Co.  v.  Campbell,  44  Cal. 
89;  Davis  V.  New  York,  14  N.  Y.  523. 

*  Spring  Valley  Water  Works  v.  Schottler,  6a  Cal.  69.  ' 
»  State  V.  Stebbins,   i  Stew.  (Ala.)  312. 

*  Bank  of  Augusta  v.  Earle,  13  Pet.  595. 

*  Walsh  V.  New  York  Floating  Dry  Dock  Co.,  77  N.  Y.  452. 

*  Tuckahoe  Canal  Co.  v.  Tuckahoe  &  James  River  R.  R.  Co.,  11 
Leigh  (Va.),  78. 

^  Munn  V.  Illinois,  94  U.  S.  113.  See  as  to  the  obligations  of  a 
public  calling  (i)  To  serve  all:  Jackson  v.  Rogers,  2  Shower,  327 
(K.  B.  1683);  Jencks  v.  Coleman,  2  Sumn.  221  (1835);  Bennett  v. 
Dutton,  10  N.  H.  481  (1839);  Pearson  v.  Duane,  4  Wall.  605 
(1867);  Chicago  &  Northwestern  Ry.  Co.  v.  Williams,  55  lU.  1857 
(1870);  Buckland  v.  Adams  Express  Co.,  97  Mass.  124;  Ferguson 
V.  Metropolitan  Gas-Light  Co.,  37  How.  Practice,  189;  Lawrence 
V,  Pullman  Palace  Car  Co.,  144  Mass.  13;  People  v.  Manhattan 
Gas-Light  Co..  45  Bark.  136;  State  v.  Nebraska  Telephone  Co., 
17  Neb.  126;  State  v.  Campbell,  32  N.  J.  Law.  309;  Pennington  v, 
R.  R.,  62  Md.  95;  Reese  v.  P.  R.  R.,  131  Pa.  422;  Forsee  v.  R.  R., 
63  Miss.  66;  McDuffee  v.  R.  R.,  52  N.  H.  430,  Doe,  J.;  The  Express 
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the  State  must  be  reasonable  in  its  exercise  of  the 
duty  of  protecting  the  public.     "  Sheer  oppression  and 

Cases,  117  U.  S.  I,  Old  Colony  R.  R.  v.  Tripp,  147  Mass.  35;  Kates 
V.  Cab  Co..  107  Ga.  636;  Postal  Tel.  Co.  v.  H.  R.  Tel.  Co.,  19  Abb. 
N.  C.  466;  Chesapeake  Tel.  Co.  v.  B.  &  O.  Tel.  Co.,  66  Md.  399.  (2) 
With  adequate  facilities:  Anonymous,  Y.  B.  2a  Lib.  Assis.  pi.  41. 
Common  Pleas,  1348;  Bremner  v.  Williams,  i  C.  &  P.  414,  Common 
Pleas,  1824;  Louisville,  etc.  Ry.  Co.  v.  Snyder.  117  Ind.  435;  Cam- 
den, etc.  R.  R.  V.  Hoosey,  99  Pa.  St.  497 ;  Memphis,  etc.  R.  R.  Co. 
V.  Benson,  85  Tenn.  627;  Searles  v.  Mann  Boudoir  Co.,  45  Fed. 
330;  Fell  V.  Knight,  8  M.  &  W.  269,  Exchequer,  1841 ;  Gardner  v. 
Providence  Tel.  Co.,  50  Atl.  Rep.  (R.  L)  1014  (1901);  Peniston 
v.  R.  R.  Co.,  34  La.  Ann.  777;  Craker  v.  C.  &  N.  W.  R.  R.  Co.,  36 
Wise.  657;  Batton  v.  R.  R.  Co.,  77  Ala.  591 ;  Pounder  v.  N.  E.  Ry. 
Co.,  1892,  I  Q.  B.  385;  Famsworth  v.  Groot,  6  Cow.  698;  Tiemey 
V.  R.  R.  Co.,  76  N.  Y.  305;  Coupland  v.  R.  R.  Co.,  61  Conn.  531; 
Davis  V.  Garrett,  6  Bing.  716,  C.  P.  1830;  Ballentine  v,  R.  R.  Co., 
40  Mo.  491;  Ayres  v.  Ry.,  71  Wise.  272;  People  v.  Chic.  &  Alton 
R.  R.,  130  111.  175;  Mobile  &  Ohio  R.  R.  Co.  v.  People,  132  111. 
559;  Northern  Pacific  R.  R.  Co.  V.Washington,  142  U.  S.  492; 
Concord  &  Montreal  R.  R.  v.  B.  &  M.  R.  R.,  67  N.  H.  465;  Jones 
V.  Newport  News  &  M.  V.  Co.,  65  Fed.  736.  (3)  For  reasonable 
compensation:  Anonymous,  C.  P.  1494,  Y.  B.  10,  H.  8,  pi.  14; 
Bastard  v.  Bastard,  K.  B.  1679,  2  Shower,  81;  Skinner  v.  Upshaw, 
Nisi  Prius,  1702,  2  Ld.  Raymond,  752 ;  Potts  v.  N.  Y.  &  N.  E.  R.  R. 
Co.,  131  Mass.  455 ;  Barrett  v.  Market  St.  Ry.,  81  Cal.  296;  Williams 
V.  Mutual  Gas  Co.,  52  Mich.  499;  Wheeler  v.  No.  Colorado  Irriga- 
tion Co.,  10  Col.  582;  Louisville  Gas  Co.  v.  Dulaney  &  Alexander, 
100  Ky.  405;  Gould  V.  Edison  Co.,  60  N.  Y.  S.  559;  Clinton,  L.  H. 
&  P.  Co.  V.  Snell,  95  III.  App.  552;  Canada  So.  Ry.  Co.  v.  Interna- 
tional Bridge  Co.,  Privy  Counsel,  1883,  8  App.  Cas.  723;  Cotting 
V.  Goddard,  22  S.  C.  Rep.  30;  So.  Pac.  Co.  v.  Commissioners,  78 
Fed.  Rep.  236;  Gloucester  Water  Supply  Co.  v.  Gloucester,  179 
Mass.  365;  Brymer  v.  Butler  Water  Co..  179  Pa.  St.  231 ;  Steenerson 
V.  Gt.  Northern  Ry.,  69  Minn.  353;  Milwaukee  El.  etc.  Co  v.  Mil- 
waukee, 87  Fed.  577;  Metropolitan  Trust  Co.  v.  H.  &  T.  R.  Co., 
90  Fed.  683.  (4)  Without  discrimination,  Anon.  C.  P.  1558,  Moore, 
78  pi.  207;  Fitchburg  R.  v.  Gage,  12  Gray,  393;  Messengers.  P.  R. 
R.,  7  Vroom  (36  N.  J.  L.)  407.  8  Vroom  (37  N.  J.  L.)  531;  Silkman 
V.  Water  Commissioners  152  N.  Y.  327;  31 8J  Tons  of  Coal,  14  Bl. 
4^3;  Havs  V,  P.  R.  R.,  12  Fed.  300;  Menacho  v.  Ward,  27  Fed.  527; 
Post  V.  L.  I.  R.  R.  Co.,   14  N.  Y.  300;  State  v.  C.  >I.  O.  &  T.  P. 
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wrong  cannot  be  inflicted  tinder  the  guise  of  amend- 
ment or  alteration. "  * 

**  Vested  rights  cannot  be  destroyed  or  impaired 
under  such  a  reserved  power,  but  it  is  clear  that  the  power 
may  be  exercised,  and  to  almost  any  extent,  to  carry  into 
effect  the  original  purpose  of  the  grant  and  to  protect  the 
rights  of  the  public  and  of  the  corporators,  or  to  promote 
the  due  administration  of  the  affairs  of  the  corporation."' 
^*The  reserved  right  to  repeal,  alter,  or  amend  does  not 
confer  mere  arbitrary  power,  and  cannot  be  so  exercised 
as  to  violate  the  fundamental  principles  of  justice  by 
depriving  of  the  equal  protection  of  the  laws  or  of  the 
constitutional  guarantee  against  the  taking  of  property 
without  due  process  of  law.*'* 

The  power  should  be  confined  to  reasonab  e  amend- 
ments regulating  the  mode  of  using  and  enjoying  the 
franchise  granted  which  do  not  defeat  or  essentially 
impair  the  object  of  the  grant.t  Such  reserved  power 
can  neither  add  to  nor  detract  from  the  powers  of 
those  exercising  a  public  calling,  i.e.,  a  franchise;  nor, 
therefore,  can  the  State  add  to  or  detract  from  the 
extent  of  the  use  of  public  property  which  it  has  granted  ; 
the  State  legislature  may,  indeed,  set  up  the  standard 

Ry.  Co.,  47  Ohio  St.  130;  Griffin  v.  Goldsboro  Water  Co.,  112  N.  C. 
206;  Commonwealth  v.  Del.  &  Hudson  Co.,  43  Pa.  St.  295;  Hoover 
V.  P.  R.  R.,  156  Pa.  St.  220;  Bailey  V.  Fuel  Co.,  193  Pa.  St.  175; 
Ladd  V.  Boston,  170  Mass.  332;  Cumberland  Tel.  Co.  v.  T.  &  P. 
R.  R.  Co.,  20  So.  Rep.  (La.  1900)  284;  Mobile  v.  Bienville  Water 
Supply  Co.,  30  So.  Rep.  (Ala.  1901)  445 ;  Phipps  v.  L.  &  N.  W.  R.  R. 
Co.,  1892,  2  Q.  B.  229;  C.  N.  O.  &  T.  P.  R.  R.  Co.  v.  Interstate 
Com.  Comm.  (The  Social  Circle  Case),  162  U.  S.  184. 

»  Shields  v.  Ohio,  95  U.  S.  319. 

'  Holyoke  Co.  v.  Lyman,  15  Wall.  500. 

'  Steams  v.  Minnesota.  179  U.  S.  223. 

*  Portland  &  Rochester  R.  R.  Co.  v.  Inhabitants  of  Decring, 
78  Me.  61. 
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of  reasonableness;  but  the  case  differs  from  the  ordi- 
nary determination  of  reasonableness  by  the  courts 
only  in  that  it  is  the  reasonableness  of  the  exercise  of 
the  state  of  police  power  that  is  to  be  determined.* 
Where  the  State  becomes  a  party  to  a  contract,  it 
abandons,  Hamilton  said,  to  that  extent  its  character 
of  sovereign.* 

From  the  authorities  it  is  clear  — 

First,  that  Congress,  \mder  the  power  to  regulate 
interstate  commerce,  can  create  corporations  for  the 
purpose  of  engaging  in  such  commerce." 

Second,  that  a  State  cannot  tax  the  franchises  of 
such  corporations,  nor  can  it  interfere  with  the  opera- 
tions of  a  corporation  chartered  by  the  United  States 
for  such  purposes,  or  hinder,  impede,  or  burden  such 
corporations  in  carrying  out  such  purposes.* 

Third,  that,  while  the  State  may  tax  the  tangible 

^  See  Munn  v.  Illinois,  94  U.  S.  113;  Chicago  Life  Ins.  Co.  v. 
Needles,  113  U.  S.  574;  Hill  v.  Merchants'  Mutual  Insurance  Co., 
134  U.  S.  515;  Louisville  &  Nashville  R.  R.  Co.  v.  Kentucky,  161 
U.  S.  677;  Beers  v.  Arkansas,  20  How.  527;  Pingree  v.  Michigan 
Central  Railroad  Company,  118  Mich.  314,  and  cases  there  cited; 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Minnesota  Central 
Ry.  Co.,  14  Fed.  Rep.  525. 

•  3  Works,  518;  see  Sinking  Fund  Cases,  9  Wall.  700,  p.  731. 
"  The  government  lays  down  its  sovereignty  by  becoming  a  corpo- 
rator, so  far  as  respects  the  transactions  of  the  corporation."  Bank 
of  XJ.  S.  V.  Planters'  Bank  of  Georgia,  9  Wheat.  907;  Morse  on 
Banking,  3d  ed.  sec.  718;  Bank  of  Com.  of  Kentucky  v.  Wister, 
2  Pet.  318;  Curran  v.  State  of  Arkansas,  15  How.  304;  State  v. 
Bank  of  So.  Carolina,  i  Rich.  (S.  C.)  n.s.  63. 

■  McCulloch  V.  Maryland,  4  Wheat.  316,  411,  42a;  Osbom  v. 
Bank  of  U.  S.,  9  Wheat.  738,  861-873;  Pacific  R.  R.  Removal 
Cases,  11$  U.  S.  i,  18;  California  v.  Pacific  R.  R.,  127  U.  S.  i,  39; 
Indiana  v.  United  States,  148  U.  S.  148;  Luxton  v.  North  River 
Bridge  Company,  153  U.  S.  525. 

*  McCulloch  V.  Maryland,  4  Wheat.  485. 
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property  of  the  corporation  within  its  territorial  limits 
in  the  absence  of  any  restriction  upon  the  taxing 
power  of  the  State  contained  in  the  charter  of  the 
corporation,*  nevertheless  Congress  may  in  terms 
expressly  provide  against  such  State  taxation  bj'^  a 
declaration  that  all  the  property  of  the  corporation 
necessary  for  the  carrying  out  of  the  purposes  for  which 
it  was  incorporated  shall  not  be  subject  to  State 
taxation,  or  it  can  prescribe  the  rule  for  State  taxa- 
tion. In  other  words,  Congress  itself  can  declare  what 
shall  be  regarded  as  the  instnmientalities  of  govern- 
ment, can  define  such  instnmientalities  in  the  charter 
itself,  and  upon  such  instrumentalities  the  States 
cannot  levy  any  tax  if  Congress  forbids.' 

The  requirement  that  every  corporation  -file  as  a  con- 
dition of  corporate  existence  a  certificate  of  incorporation 
with  the  Department  of  Corporations  and  Commerce  at 
Washington  and  exercise  its  powers  under  the  national 
common  law  of  corporations  whether  expressed  in  a 
statutory  declaration  or  not,  would  not  necessitate  the 
reversal  of  a  single  decision  of  any  court,  State  or  national, 
and  would  not  change  in  the  slightest  degree  the  nature  of 
really  corporate  existence  in  the  United  States,  or  necessi- 
tate a  change  of  the  laws  of  the  States,  compliance  with 
which  by  a  corporation  is  now  a  condition  of  doing 
business  within  the  State.  The  exception  of  those  States 
which  pretend  to  grant  to  individu^  the  power  to  carry 

*  Union  Pacific  Railroad  Co.  v.  Peniston,  i8  Wall.  5;  Van 
Brocklin  v.  State  of  Tennessee,  117  U.  S.  151;  Thompson  v.  Pacific 
Railroad,  9  Wall.  579;  California  v.  Central  Pacific  Railroad  Co., 
127  U.  S.  i;  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S.  413; 
Central  Pacific  R.  R.  Co.  v.  California,  162  U.  S.  125. 

'  Van  Allen  v.  Assessors,  3  Wall.  573;  Thompson  v.  Pacific 
Railroad,  9  Wall.  579. 
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on  many  different  and  unrelated  businesses,  or  to  do 
anything  within  or  without  the  State  with  not  only  the 
common  law  limitation  of  liability  but  with  an  added 
limitation  of  liability  through  the  formation  and  control 
of  nominally  capitalized  corporations  and  the  holding  or 
ownership  of  their  stock  without  terminating  their  sepa- 
rate existence,  need  be  made  only  in  deference  to  the  wide 
acceptance  of  the  fallacy  of  State  creation  of  corporations. 
The  complete  perversion  in  these  States  of  the  law  of 
incorporation  to  fraudulent  purposes  has  created  the 
corporation  problem  in  the  United  States,  The  vices 
which  these  States  have  caused  are  not  the  consequence  of 
incorporation.  They  consist  in  the  unlawful  restraint 
of  trade  which  results  from  the  assertion  and  exercise  by 
these  States  of  the  power  to  grant  charters  not  reconcile 
able  with  the  natural  or  common  law  principles  of  cor- 
porations. These,  charters  are  a  fraud  upon  the  law  of 
incorporation,  and,  if  it  be  necessary,  in  order  to  prevent 
this  fraud,  to  declare  and  define  the  common  law  of 
incorporation  in  statutory  form,  Congress  could  and 
should  so  declare  it  in  the  exercise  of  its  power  to  regulate 
commerce  and  to  carry  out  the  other  powers  vested  by  the 
Constitution  in  the  national  government.  The  restraint  of 
trade  which  follows  the  so-called  grant  of  charter  powers 
not  only  always  may  be  but  always  is  a  restraint  of 
interstate  commerce  when  the  corporation  purports  U> 
receive  any  power  from  the  State  which  it  would  not 
have  under  the  common  law  of  incorporation  upon  com- 
pliance with  reasonable  police  regulation  of  the  State  and 
the  requirements  for  exercising  a  public  calling  within  the 
State.  If  it  is  possible  through  the  grant  of  corporate  char- 
ters by  the  States  for  the  States  or  corporations  to  control 
interstate  commerce,  it  is  within  the  power  of  Congress  to 
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regulate  these  so^alled  grants  through  the  exercise  of  the 
constitutional  power  to  regulate  commerce.  The  so-called 
franchises  which  facilitate  restraint  of  trade  are  more  im- 
portant as  elements  and  instruments  of  interstate  commerce 
than  boats  or  railway  cars.  The  declaration  by  Con- 
gress of  the  national  common  law  of  incorporation  is  not 
only  a  necessary  and  proper  means  to  regulate  commerce, 
but  it  is  an  effective  and  the  only  effective  means. 


CHAPTER  III 

POWERS  RESBRVSD  TO  THE  STATES  AND  MUNICIPAL 
CORPORATIONS 

§  62.   The  Power  of  the  State  over  the  City  is 

BOTH  InTRA-STATE  AND  EXTRA-MUNICIPAL. — It  is  clcar 

that  at  the  time  of  the  adoption  of  the  Tenth  Amend- 
ment, the  powers  reserved  to  the  States  and  to  the 
people  were  not  reserved  to  the  State  governments. 
The  latter  could  get  power  only  by  grant  of  the  people, 
and  that  grant  differs  in  its  nature  from  the  grant  of 
the  national  government  in  two  ways.  The  grant  to 
the  nation  was  so  ample  as  to  necessitate  implication 
for  the  attainment  of  the  purposes  of  the  grant;  the 
purpose  of  the  grant  was  to  give  powers  adequate  to 
national  existence/  The  grant  of  powers  to  the 
national  government  was  made  once  for  all ;  it  was 
irrevocable  and  created  the  condition  of  nationality.* 
The  grants  to  the  States  have  never  been  of  more  than 
a  small  part  of  that  inherent  power  reserved  to  the 
people,  and  they  have  been  strictly  limited  by  their 
very  nature.  Of  the  power  granted  to  the  nation  the 
people  of  each  State  devested  the  State  for  their  own 
purposes  in  order  that  it  might  be  exercised  by  a 
paramount  government;  of  the  power  granted  to  the 
States,  the  people  granted  only  that  part  necessary 
for  the  convenient  administration  of  that  part  of  their 
domestic  affairs  which  could  not  be  carried  on  inde- 

*  Baldwin,  Two  Centuries  of  Legal  Growth,  p.  28. 

*  Webster,  Reply  to  Calhottn. 
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pendently  by  each  municipality.  Nor  did  the  people 
grant  to  the  State  any  power  over  the  people  as  a 
whole  or  any  privilege.  What  was  not  granted 
remained  in  the  abode  of  original  political  power,  the 
people,  to  be  exercised  by  them  in  their  local  commtani- 
ties  subject  only  to  the  powers  they  had  granted  to  the 
State  government,  which,  moreover,  the  people  might 
modify  or  revoke,  subject  to  their  own  action,  and 
subject  to  the  powers  of  the  nation,  the  Constitution, 
and  the  general  law  of  the  land.  Consideration  of  the 
nature  of  the  mtmicipal  corporation  in  the  United 
States  will  give  us  a  clearer  idea  of  the  position  of 
corporations  in  the  law  of  the  land. 

§  63.  Municipal  Corporations  as  Such  are  Self- 
SuFFiciENT.  —  The  conception  of  the  corporation  does 
not  vary,  but  is  fixed  by  inherent  nature.  The  mimic- 
ipality  is  a  political  and  a  territorial  corporation,  both 
being  determined  by  the  race  instinct  for  free  associa- 
tion under  the  settled  laws  and  customs  of  society. 

'  **  There  is  undoubtedly  a  just  ground  for  distinguish- 
ing between  municipal  corporations  on  the  one  hand 
and  other  public  corporations  on  the  other.  The  munic- 
ipal corporation  is,  as  its  name  implies,  an  incorporation, 
or  body  politic,  created  by  the  act  of  law  as  an  instru- 
ment of  government  over  a  particular  community,  and 
over  the  people  located  there.  A  municipal  corpora- 
tion is,  in  the  first  instance,  charged  with  the  exercise 
of  all  the  powers  and  the  performance  of  all  the  duties 
which  are  strictly  local  or  municipal  in  their  nature  and 
which  are  of  peculiar  interest  to  the  local  community. 
They  are  incorporated  for  the  purpose  of  giving  to  such 
a  community  the  peculiar  facilities  for  carrying  on  or 
conducting  its  local  affairs,  which  a  private  corporation 
acquires  over   the   voluntary  union    or   combination    of 
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individuals.  As  thtts  defined,  the  municipal  corporation  is 
to  be  distinguished  from  other  public  corporations,  like 
cotmties  on  the  one  hand  and  school  districts  on  the  other. 
The  municipal  corporation  is  to  be  distinguished  from 
cotmties  and  other  subdivisions  of  the  State,  in  that  the 
cotmty  is  not  a  legal  personage  in  whose  hands  is  intrusted 
a  share  of  the  administration  of  the  government,  but 
simply  a  territorial  subdivision  of  a  State  government  and 
subject  to  the  essential  control  of  such  State  government, 
in  the  administration  of  all  its  affairs. 

"Mtmicipal  corporations  proper  are  called  into  exist- 
ence either  at  the  direct  solicitation  or  by  the  free  con- 
sent of  the  persons  composing  them,  for  the  promotion 
of  their  own  local  and  private  advantage  and  convenience. 
On  the  other  hand,  cotmties  are  at  most  local  organizations 
which,  for  the  purpose  of  civil  administration,  are  invested 
with  a  few  functions  characteristic  of  a  corporate  exist- 
ence. They  are  local  subdivisions  of  the  State,  created 
by  the  sovereign  power  of  the  State,  of  its  own  sovereign 
will,  without  the  particular  solicitation,  consent,  or  con- 
current action  of  the  people  who  inhabit  them.  The 
former  (municipal)  organization  is  asked  for,  or  at  least 
assented  to,  by  the  people  it  embraces;  the  latter  organi- 
zations (counties)  are  superimposed  by  a  sovereign  and 
paramount  authority.  The  main  distinction,  and  the  only 
reliable  one,  between  public  corporations,  like  counties  and 
municipal  corporations  proper,  is  in  the  absence  in  the  one 
case  of  an  incorporation  and  its  presence  in  the  other.  Indeed, 
counties  are  not  properly  denominated  corporations.  They 
are  at  the  most  only  quasi-corporations  with  considerable 
emphasis  on  the  prefix.**  * 

§  64.  Power  granted  to  the  State  does  not 

EXTEND  to  the  CrEATION  OF  THE  MUNICIPAL  COR- 
PORATION. 

*  Tiedeman  on  Municipal  Corporations,  sec.  3. 
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"Notwithstanding  the  general  proposition  and  popidar 
belief  that  a  municipal  corporation  is  subject  to  the  un- 
limited and  uncontrolled  exercise  of  powers  by  the  State, 
that  is  not  the  case.  A  municipal  corporation  certainly 
occupies  a  very  different  position  from  the  private  corpo- 
ration, in  respect  to  the  power  of  legislative  control  over 
such  corporation,  at  least  in  regard  to  a  large  part  of  its 
powers.  But  in  order  to  determine  how  far  the  State 
government  may  interfere  with  the  municipal  corporation, 
either  as  to  its  existence  as  a  body  corporate  or  as  to  its 
rights,  a  closer  investigation  is  required  into  the  actual 
condition  of  things  which  lead  up  to  the  incorporation  of 
a  municipality.  What  the  legislature  does  in  the  way  of 
the  creation  of  a  body  corporate,  is  certainly  subject  to 
change  and  modification  by  the  same  power  that  creates 
it.  But  what  the  legislature  does  not  create  by  such  act 
of  incorporation  and  what  exists  independently  of  the 
legislative  action,  is  something  which  the  legislator  can 
by  no  act  dispose  of  or  destroy.  The  legislator  does  not 
create  the  community  which  is  incorporated  by  the  legis- 
lative act,  he  simply  gives  to  a  community  already  existent 
a  legal  personality  which  it  cannot  have  independently 
of  such  legislative  act.  This  legal  personality  is  the  sole 
creation  of  the  legislator.*'* 

That  the  municipal  corporation,  composed  of  many 
thousands,  and,  in  some  cases,  millions  of  persons,  can 
be  the  creation  of  a  few  legislators,  representative  not 
of  the  community  nor  inhabitants  of  it,  cannot  be 
entertained.  Nor  can  it  be  said  seriously  that  this 
corporation  of  free  self -directing  citizens  needs  more  in- 
tervention in  the  creation  of  its  corporate  form  than 
does  the  private  corporation  of  a  few  men.  For  it  is 
not  only  now  conceded  that  the  right  of  incorporation 

*  Tiedeman,  Municipal  Corporations,  sec.  9. 
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is  free,  subject  only  to  compliance  with  the  general 
law,  but  it  has  always  been  admitted  that  there  can 
exist  without  such  substantial  compliance  a  corpora- 
tion de  facto;  in  other  words,  there  is  such  a  thing  as 
common-law  corporations,  and  the  formulation  of  a 
general  law  to  apply  to  all  equally  and  upon  the 
same  terms  merely  preserves  the  common  law  and 
does  not  make  the  ordinary  corporation  other  than  a 
common-law  corporation.  When  all  the  members  of 
the  municipal  corporation  are  citizens  of  a  nation, 
gathered  under  the  guarantees  of  freedom  and  self- 
government  into  a  territorial  political  body,  they  are 
certainly  the  capable  and  the  only  proper  judges, 
subject  to  the  common  law  of  the  country,  of  the 
terms  of  the  contract  by  which  they  wish  to  be  joined. 
And  it  is  reasonable  that  they  should  have  free  scope 
to  change  or  extend  the  terms  of  that  contract  sub- 
ject only  to  the  conmion  law  of  the  country.*  That 
they  derive  their  powers  from  the  temporary  govern- 
ment of  the  State  or  from  the  past  generations  either 
of  the  State  or  of  the  mimicipality,  neither  experience 
nor  theory  supports.  These  corporations  are  creations 
of  their  own  inherent  nature  and  neither  the  laws  nor 
the  power  of  man  have  been  able  to  destroy  them. 
The  only  control  which  they  need,  or  can  admit,  is 
that  from  within,  that  self-imposed  by  grant  to  the 
State,  which  must  be  within  limits,  and  that  of  the 
rules  of  justice  applicable  to,  and  determined  by, 
the  history  of  the  race  and  preserved  in  the  common 
law  of  the  land. 

'  To  a  great  extent  the  powers  of  a  municipal  corporation  are 
determined  by  the  common  law,  but  not  entirely.  The  specific 
application  of  the  common  law  leaves  a  wide  range  of  choice,  e.g., 
the  extent  to  which  municipal  works  shall  be  undertaken  by  the 
municipality. 
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"The  proposition  which  asserts  the  amplitude  of  legis* 
lative  control  over  mtinicipal  corporations  when  con- 
fined, as  it  should  be,  to  such  corporations  as  agencies 
of  the  State  in  its  government,  is  entirely  sotmd.*  They 
nre  not  created  exclusively  for  that  purpose,  but  have 
other  objects  and  purposes  peculiarly  local,  and  in  which 
the  State  at  large,  except  in  conferring  the  power  and 
regulating  its  exercise,  is  legally  no  more  concerned  than 
it  is  in  the  individual  and  private  concerns  of  its  several 
citizens.  Indeed  it  would  be  easy  to  show  that  it  is  not 
from  the  standpoint  of  State  interest,  but  from  that  of  local 
interest,  that  the  necessity  of  incorporating  cities  and  villages 
most  distinctly  appears.  State  duties  of  a  local  nature 
can  for  the  most  part  be  very  well  performed  through  the 
usual  township  and  cotmty  organizations.  It  is  because, 
when  an  urban  population  is  collected,  many  things  are 
necessary  for  their  comfort  and  protection  which  are  not 
needed  in  the  country,  that  the  State  is  then  called  upon  to 
confer  large  powers  and  to  make  the  locality  a  subordinate 
commonwealth." ' 

*  "In  regard  to  the  powers  and  property  which  are  vested  in 
a  municipal  corporation  in  its  public  character,  as  a  branch  of  the 
State  government,  there  can  be  no  limit  to  the  control  of  such 
corporation  by  the  State.  But  where  the  municipal  corporation, 
as  it  always  does,  by  virtue  of  its  existence  as  a  legal  personality, 
acquires  the  rights  of  property  of  a  private  character  for  the  benefit 
of  the  community  which  has  been  incorporated,  and  in  the  enjoy- 
ment of  which  the  State  at  large  is  not  concerned,  these  proprietary 
rights  constitute  in  the  constitutional  sense  vested  rights,  if  not 
of  the  municipal  corporation  itself,  yet  of  the  commtmity  which 
has  been  incorporated,  which  c-'.nnot  be  divested  or  taken  away 
by  legislative  action."  Weightman  v,  Washington,  i  Black  (U.  S.) , 
39;  U.  S.  V.  B.  &  O.  R.  R.  Co.,  17  Wall.  332. 

•  Cooley,  J.,  in  People  v.  Detroit,  28  Mich.  228;  see  also  Under- 
bill v.  Essex  (Vt.),  23  Atl.  617;  State  v.  Lamoureux,  30  Pac.  Rep. 
243.  But  see  as  to  sufficiency  of  common-law  rules  of  dedication 
as  to  control  of  municipal  property,  Cincinnati  v.  White,  6  Pet. 
431;  Pawlet  V.  Clark,  9  Cranch,  292;  Hoboken  v.  Pa.  R.  R.  Co., 
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§  65.  Municipal  Corporations  existed  de  facto 
IN  England  before  the  Charters.  —  The  authorities 
are  not  satisfactory  as  to  the  origin  of  municipal 
corporations.  The  dictum  of  Coke  is  repeated  that 
none  but  the  King  can  create  a  corporation,  it  being 
forgotten  that  Coke  gave  no  authority  and  was  a 
King's  judge  sustaining  the  prerogative.  In  Sir 
Moyle  Finch's  case,*  the  argument  of  the  lawyers  was 
that  not  even  the  King  can  create  a  manor.  The 
application  of  the  idea  of  a  charter  to  mtmicipal  cor- 
porations has  given  them  a  semblance  of  the  depen- 
dence upon  the  sovereign  which  for  a  long  time  was 
felt  by  private  corporations  while  they  were  yet  sup- 
posed to  be  grants  of  privilege  and  the  general  law  of 
incorporation  was  not  known.*    The  charter  (charta), 

124  U.  S.  656,  681;  New  Orleans  v.  United  States,  lo  Pet.  662; 
Morgan  v.  Chicago,  etc.  Co.,  96  U.  S.  716;  U.  S.  v.  Chicago,  7  How. 
185;  Barclay  v.  Howell's  Lessee,  6  Pet.  498;  Grormley  v.  Clark,  134 
U.  S.  338;  Yates  v.  Milwaxikee,  10  Wall.  497,  504;  Tiimer  v.  People's 
Ferry  Co.,  21  Fed.  Rep.  90;  Illinois  v.  Illinois  Central  R.  R.  Co.,  33 
Fed.  Rep.  730;  Barney  v.  Keokuk,  94  U.  S.  324;  Potomac  Steam- 
boat Co.  V.  Up.  Pot.  Steamboat  Co.,  109  U.  S.  672 ;  Coffin  v.  Portland, 
II  Sawy.  C.  C.  R.  600,  S.  C.  27  Fed.  Rep.  412;  Harris  v.  Elliott, 
10  Pet.  as ;  Banks  v.  Ogden,  2  Wall.  57,69;  New  Orleans  v.  Leverich, 
10  Pet.  33a. 

»  6  Co.  Rep.  64. 

'  The  legislature,  or  law-making  power  (not  necessarily  the 
State  legislature),  simply  creates  the  legal  personality  which  we 
call  the  municipal  corporation;  but  it  neither  creates  nor  can 
destroy  the  community  which  goes  to  make  up  the  city  or  town, 
and  which  continues  to  exist  independently  of  all  legislative  action 
whatever.  While  the  corporation,  as  a  legal  entity,  depends  for 
its  continued  existence  upon  the  legislative  discretion;  yet  where 
the  power  of  dissolution  of  such  corporation  is  exercised  by 
the  State  legislature,  the  dissolution  of  such  corporation  cannot 
in  any  way  affect  or  impair  the  property  or  rights  of  property 
which  the  incorporators  have  created  under  their  charter,  or  the 
Tights  of  its  creditors.     Miunma  v.  Potomac,  8  Pet.  285;  Fletcher  v. 
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literally  the  paper,  is  merely  the  written  legal  evidence 
of  the  recognition  of  the  existence  of  such  a  body.  It 
follows  from  this  definition  that  a  corporation  may 
exist  without  a  charter.  In  point  of  fact,  mtinicipal 
corporations  did  exist  in  England  before  they  had  any 
charters,  and  the  first  charters  they  had  were  not 
grants  of  original  or  new  powers,  but  were  confirma- 
tions of  the  inherent  powers,  liberties,  franchises,  and 
privileges  they  already  had.  The  victory  of  the 
towns  over  feudalism  was  carried  out  by  the  pajnnent  of 
a  fixed  sum  to  the  lord  of  the  manor  for  the  privilege 
of  release  from  rents  for  his  lands  and  the  recognition 
of  the  right  to  direct  the  exercise  of  their  rights  as 
townsmen.  This  was  fee-farm,  the  title  of  Madox*s 
famous  book  on  corporations,  *'Firma  Burgi."  The 
lord  gave  them  a  charter  confirming  their  rights,  but 
the  confirmation  was  made  necessary  only  by  the 

Peck,  6  Cranch,  135;  Sinking  Fund  Cases,  99  U.  S.  700;  Greenwood 
V.  Freight  Co.,  105  U.  S.  13;  R.  R.  Co.  v.  Delaware,  114  U.  S.  501; 
New  O.  W.  W.  Co.  V.  Rivers,  115  U.  S.  674;  while  the  State  may 
control  the  property  of  a  municipality,  as  it  controls  other  prop- 
erty, it  cannot  devest  the  city  of  its  property,  or  transfer  such  prop- 
erty to  some  non-municipal  use.  People  v.  O'Brien,  11 1  N.  Y.  i; 
Sinking  Fund  Cases,  99  U.  S.  700;  N.  O.  W.  W.  Co.  v.  Rivers, 
115  U.  S.  674;  without  pajrment  or  compensation.  Mount  Hope 
Cemetery  v.  Boston,  33  N.  E.  R.  695.  The  State  cannot  destroy 
or  divert  city  property  without  the  exercise  of  eminent  domain. 
Dartmouth  College  Case,  4  Wheat.  694;  Terrett  v.  Taylor,  9 
Cranch,  52.  "The  State  courts  may  think  that  property  has  been 
taken  by  due  process  of  law,  but  the  United  States  courts  be  of 
opinion  that  there  was  want  of  due  process."  Norwood  v.  Baker, 
172  U.  S.  269.  "Any  law  which  applies  to  all  members  of  a 
'common -law*  class  of  municipalities  is  general."  Hermann  v. 
Guttenberg,  63  N.  J.  Law  616.  "If  municipalities  are  common 
law  creatures,  they  ought  to  be  alike  in  the  different  States  having 
the  common  law."  Harry  Hubbard,  Special  Legislation  for  Mu- 
nicipalities. Harvard  Law  Review,  Vol.  XVIII,  599. 
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existence  of  feudalism,  and  predicates  the  existence 
of  the  principle  confirmed  in  the  time  of  the  Con- 
feissor,  the  last  real  Anglo-Saxon  king.  Thus  when 
the  Conqueror  marched  on  London  after  the  battle  of 
Hastings,  proposing  to  take  it  imless  it  submitted,  a 
Norman,  who  was  Bishop  of  London,  conferred  with 
him,  and  a  charter  was  granted  by  the  King,  the 
original  of  which  in  Saxon  is  still  in  existence.  It 
said: 

"William,  the  King,  greets  William,  Bishop,  and  Godfrey, 
Portreve,  and'  all  the  Burgesses  within  London,  French 
and  English,  friendly.  And  I  grant  you  that  you  be 
law-worthy  as  ye  were  in  the  days  of  Edward  the  King. 
And  I  will  that  each  child  be  his  father's  heir  after  his 
father's  days.  And  I  will  not  allow  that  any  man  shall 
do  you  any  wrong.     And  God  keep  you."  * 

Here,  as  before,  the  King  confirms  rights  already 
existing  (in  the  days  of  Edward  the  Confessor,  about 
two  himdred  years  earlier).  The  King's  charters,  as 
well  as  charters  of  lords  of  manors,  acknowledged  the 
existence  of  something  already  in  being,  and  agreed 
to  its  continued  existence,  in  return  for  the  stipulated 
fee-farm  rent,  and  so  long  as  it  should  be  paid.  The 
town  was  already  in  existence  through  imconscious 
self -creation. 

The  effect  of  the  receiving  of  a  charter  was  no  more 
than  the  ascertainment  of  the  fact  of  incorporation. 
Feudalism  next  assumed  not  only  to  grant  what 
existed  as  ancient  custoras  and  liberties,  but  to  grant  as 
a  creation  of  new  rights  a  continuance  of  the  old.  This 
was  extended  to  an  outright  grant  to  new  communities 

^  See  Pollock  and  Maitland,  History  of  English  Law,  Book  II, 
chap,  iii,  sec.  8. 
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of  rights  which  were  theirs  for  the  taking,  for  towns 
existed  without  charters. 

§  66.  Municipal  Corporations  existed  before 
THE  States.  —  The  process  was  reproduced  in  this 
country.  When  the  colony  of  Massachusetts  Bay  was 
settled,  towns  sprang  into  existence  at  once,  and  in 
1634  their  deputies  were  admitted  to  the  General 
Court,  although  the  company's  charter  made  no 
provision  for  them.  Towns  in  Massachusetts  were  not 
incorporated  until  1785.*  Yet  no  one  would  seriously 
contend  that  this  gave  them  new  powers,  franchises, 
and  liberties.  It  merely  recognized  and  confirmed 
the  exercise  of  those  powers  to  the  towns  of  the  Com- 
monwealth which  they  had  always  had  since  the 
foundation  thereof  in  1623-24-25.  Chief  Justice  Shaw 
said,  in  1839:'  **  Towns  were  of  themselves  corpora- 
tions having  perpetual  succession,  consisting  of  all 
persons  inhabiting  within  certain  territorial  limits."* 
But  the  power  taken  by  the  King  and  the  lord  of  the 
manor  has  been  assumed  by  the  State  legislatures 
which,  insisting  upon  a  re-enactment  of  the  law  of 
nature,  pretend  to  give  to  men  gathered  in  neighbor- 
hoods or  in  cities  the  rights  and  powers  *  without 

*  Commonwealth  v.  Roxbury,  9  Gray,  511,  note. 

*  The  Overseers  of  the  Poor  of  the  City  of  Boston  v.  David 
Sears  et  ux.  23  Pick.  122,  at  130;  see  Hill  v.  Boston,  129  Mass. 
344;  Debates  in  Constitutional  Convention  of  Mass.,  182 1;  Address 
by  Josiah  Quincy,  Sept.  17,  1897.  p.  13;  Rogers  in  Two  Centuries 
of  Legal  Growth.  A  corporation  constituted  by  the  inhabitants 
of  Boston  in  1772,  and  continued  by  statute,  was  held  not  to  be 
changed  but  only  continued  by  the  charter  of  Boston  of  1822. 

>  New  England  towns  admitted  inhabitants  to  the  dignity  of 
freemen  that  they  might  share  in  the  benefits  of  local  liberties 
and  franchises. 

*  The  State  has  power  over  revenues  of  a  town  to  the  extent 
that  they  are  derived  from  the  exercise  of  a  power  expressly  dele- 
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the  free  existence  of  which  neither  the  States  nor  the 
nation  would  have  existed.  Strangely  enough  this  idea 
came  in  through  the  grant  of  charters  by  governors 
dtiring  the  colonial  period,  a  reUc  of  the  power  of  the 
king  or  the  lord.  Thus  Governor  Wentworth,  of  New 
Hampshire,  granted  a  charter  to  Dartmouth  College 
under  which  it  still  exists.  So  Princeton,  the  Univer- 
sity of  Pennsylvania,  and  Rutgers  College  had  charters 
from  the  governor.  St.  Mary's  City  was  chartered  by 
Calvert  as  lord  and  proprietor.  But*  the  college  was  held, 
in  the  Dartmouth  College  Case,  to  be  a  private  corpora- 
tion, and  at  that  time  the  notion  of  general  incorporation 
laws  had  not  been  conceived..    And,  in  the  case  of  the 

gated  by  the  State,  or  the  exercise  of  a  franchise  so  long  as  the 
contract  therefor  is  merely  executory  or  the  right  is  not  vested. 
Home  Ins.  Co.  v.  City  Council,  93  U.  S.  116;  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  511,  S.  C.  16  Conn.  149,  17  Conn. 
79;  Railroad  Co.  v.  EUerman,  105  U.  S.  166;  Aspinwall  v.  County 
of  Jo  Daviess,  22  How.  364;  State  v,  R.  R.  Co.,  12  Gill  &  Johns 
(Md.)  399,  3  How.  534.  But  this  power  is  circumscribed  in  the 
same  way  as  that  of  courts  to  direct  the  execution  of  a  trust  by  a 
municipality.  Meriwether  v.  Garrett,  102  U.  S.  472,  528;  Girard  v, 
Phila.,  7  Wall.  i.  And  the  State  may  not  interfere  with  any  con- 
tracts which  the  municipality  has  made.     Meriwether  v.  Garrett, 

102  U.  S.  472;  Furman  v.  Nicol,  8  Wall.  44;  Wolff  v.  New  Orleans, 

103  U.  S.  358;  Galena  v.  Amy,  5  Wall.  705;  Von  Hoffman  v.  Quincy» 
4  Wall.  535;  Woodruff  v.  Trapnall,  10  How.  206;  Lee  County  v. 
Rogers,  7  Wall.  185;  New  Orleans  v.  N.  O.  W.  Co.,  142  U.  S.  79; 
U.  S.  V.  Mobile,  12  Fed.  Rep.  768;  Mobile  v.  Watson,  116  U.  S.  768; 
Sawyer  v.  Concordia,  12  Fed.  Rep.  754;  or  in  any  way  reduce  or 
limit  .the  present  power  of  the  corporation  to  provide  by  taxation 
for  the  payment  of  its  debts.  Seibert  v.  Lewis,  122  U.  S.  284; 
Nelson V.  St.  Martin's  Parish,  iii  U.  S.  716;  Louisiana  v. Pillsbury, 
105  U.  S.  278.  Inconsiderable  exemptions  of  property  from 
taxation  or  other  immaterial  reductions  of  power  do  not  infringe 
the  spirit  of  this  rule.  Bannon  v.  Byrnes,  39  Fed.  Rep.  892; 
Seibert  v.  Lewis,  122  U.  S.  284;  Aspinwall  v.  County  of  Jo  Daviess,, 
22  How.  364;  Concord  v.  Portsmouth  Bk.,  92  U.  S.  625. 
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city,  the  land  was  conceived  to  be  private  property. 
As  to  the  former,  too,  it  was  held  by  the  High  Court 
of  Chancery  in  1684  that  the  colonial  legislature  had 
no  right  to  incorporate  Harvard  College,  and  the 
Chartef  of  Massachusetts  Bay  was  forfeited.  The 
towns  in  New  England  were  self-created.  It  was 
only  after  the  struggle  for  freedom  that  the  States 
assumed  the  position  of  the  king. 

**In  1620  the  Mayflower  Pilgrims  foimd  themselves 
in  Cape  Cod  Bay  instead  of  near,  the  mouth  of  the  Hudson, 
as  they  had  intended.  They  were  out  of  the  bounds  of  the 
patent  they  had  sailed  under.  Immediately,  in  the  cabin 
of  the  Mayflower,  without  authority  from  England,  they 
formed  themselves  into  a  body-politic  by  volimtary  agree- 
ment. They  became  thus  a  self -constituted  municipal  cor- 
poration. They  bought  their  title  to  the  land  from  the 
Indians.  This  colony  of  New  Plymouth,  with  its  cluster  of 
after-settled  towns,  carved  out  of  its  own  territory,  with 
its  own  independent  self -instituted  government,  remained 
a  self-constituted  body-politic  imtil  its  enforced  imion 
with  the  colony  of  Massachusetts  Bay  under  the  provincial 
charter  of  William  III,  in  1691. 

**In  1634  the  towns  of  Massachusetts  Bay  Colony 
usurped  powers  in  violation  of  the  charter  of  the  company, 
and  peacefully  brought  about  a  revolution  by  sending  two 
deputies  to  the  General  Court,  abolishing  the  oath  of 
allegiance  to  the  king,  and  substituting  an  oath  to  the 
Commonwealth  in  its  place.  The  towns  made  a  new  cen- 
tral government,  the  first  step  in  the  separation  of  the 
American  colonies,  provinces,  and  proprietary  govern- 
ments from  the  mother  country.  In  Rhode  Island  as  in 
Massachusetts  the  right  to  local  self-government  exists 
in  the  towns.  The  original  towns.  Providence,  fotinded  in 
1636,  Portsmouth  in  1638,  and  Newport  in  1639,  were  really 
separate  colonies,  self -instituted  municipal  corporations, 
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that  existed  before  there  was  any  Rhode  Island,  and 
that  made  the  colony  when  they  united  tinder  the  first 
charter  in  1647,  the  fourth  town,  Warwick,  being  then 
also  admitted.  This  was  so  held,  in  August,  1900,  by  the 
Supreme  Court  of  Rhode  Island.* 

**The  case  is  equally  clear  as  to  Connecticut.  The 
independent  river  towns  of  Dorchester,  Newtown,  and 
Watertown,  afterwards  Windsor,  Hartford,  and  Wethers- 
field,  deriving  no  powers  from  England  and  buying  their 
land  of  the  Indians,  were  self-instituted  mimicipal  corpo- 
rations. First  uniting  among  themselves  and  then  imiting 
with  a  similar  settlement  at  New  Haven,  they  became  the 
colony,  now  the  State,  of  Connecticut. 

"Si)  in  New  Hampshire,  we  find  four  towns,  all  separate 
independent  colonies,  self -instituted  municipal  corpo- 
rations, that  afterwards,  under  forced  union  at  the  order 
of  the  crown,  became  the  province  of  New  Hampshire. 
But  the  towns  existed  before  the  province,  and  by  their 
imion  made  the  province.  In  one  of  these  towns,  Exeter, 
the  inhabitants  framed  their  own  charter  in  1639  and 
the  town  is  still  governed  by  it." 

§  67.  The  Rights  not  Granted  were  Reserved 
TO  the  Inhabitants  op  the  Municipal  Corporations. 
The  Unwritten  Constitution. 

"It  is  admitted  that  the  people  are  the  source  of  all 
legal  power  and  authority  in  the  United  States.  'Sover- 
eignty is  and  remains  in  the  people.'  The  sovereign 
is  the  person  or  body  of  persons,  over  whom  there  is  politi- 
cally no  superior.*  It  fbllows  that  the  people,  the  sov- 
ereign, have  parted  only  with  what  they  have  granted  — 

*  Eaton,  Origin  of  Mvinicipal  Corporations  in  Worcester  Maga^ 
Mine,  Vol.  I,  52;  Newport  u.  Horton,  22  Rhode  Island,  196;  Newport 
resumed  the  town  meeting  in  a  qualified  form  in  1906. 

'  Jameson,  Constitutional  Conventions,  .sec.  18;  Penhallow 
V.  Doane's  Administrators,  3  Dallas^ 5 4. 
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that  unless  any  one  specified  power  of  government  is  found 
to  be  granted  in  a  constitution  (either  expressly  or  im- 
pliedly to  carry  out  what  is  expressly  granted),  such 
power  is  still  in  the  people.*  A  constitution  'grants  no 
rights  to  the  people,  but  is  the  creattire  of  their  power, 
the  instrument  of  their  convenience.  ...  A  written  con- 
stitution is,  in  every  instance,  a  limitation  upon  the  powers 
of  government  in  the  hands  of  agents.  *  The  view  stated 
by  Cooley '  is  that  in  each  State  of  the  Union  the  power 
of  legislation  was  originally  in  its  people.  They  have  dele- 
gated certain  of  these  powers  to  Congress.  They  have 
delegated  certain  other  of  these  powers  to  their  own  legis- 
latures. While  the  Parliament  of  Great  Britain  possesses 
completely  the  absolute  and  uncontrolled  power  of  legis- 
lation, the  legislative  bodies  of  the  American  States  possess 
power  limited  by  the  Constitution  of  the  United  States,  and 
by  the  Constitution  of  the  State.  Granting  that  complete 
powers  to  make  laws  have  been  given  by  the  people  to  the 
legislature,  except  as  limited  by  the  Constitution  of  the 
United  States  and  for  each  State,  the  inquiry  is  pertinent. 
What  is  the  constitution?  Does  it  consist  of  the  written 
constitution  only  ?  •  Or  is  part  of  it  unwritten  ?  Must 
we  take  into  consideration  the  unwritten  as  well  as  the 
written  constitution?  For  the  whole  of  any  American 
constitution  is  not  to  be  found  within  the  limits  of  the 
written  constitution.  What  constitution  sets  forth  the 
powers  of  the  judiciary  to  declare  an  act  of  the  legislature 
unconstitutional,  because  in  conflict  with  the  written 
constitution,  when  the  question  arises  in  an  actual  adver- 
sary case?  This  power,  our  most  valuable  contribution 
to  political  government,  is,  however,  as  much  a  part  of 

»  By  Olds,  J.,  p.  457;  State  v.  Denny,  118  Indiana  449;  Cooley^ 
Constitutional  Limitations,  5th  ed.  47,  6th  ed.  49. 

*  Constitutional  Limitations,  6th  ed.  205. 

»  Written  and  Prescriptive  Constitutions,  Judge  Cooley,  Harvard 
Law  Review,  Vol.  II,  357, 
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the  common  law  of  the  land,  as  a  part  of  the  unwritten 
constitution,  as  if  it  were  expressly  stated  in  the  written 
constitution.  The  first  reported  American  case  in  which 
a  judicial  judgment  rejected  a  legislative  act  as  void,  be- 
cause unconstitutional,  was  Trevett  v.  Weeden,*  which  arose 
in  Rhode  Island  in  1786,  where  the  then  constitution  was 
not  written." ' 

The  Constitution  did  not  destroy  by  implication 
rights  which  existed  at  the  time  of  its  adoption,  but 
rather  preserved  them  as  the  corollary  of  its  broad  pro- 
visions.    In  People  v.  Hurlbut,  Cooley,  J.,  said: 

**If  this  charter  of  State  government  which  we  call  a 
constitution  was  all  there  was  of  constitutional  command; 
if  the  usages,  customs,  the  maxims  tltat  have  sprung  from  the 
habits  of  life,  modes  of  thought,  methods  of  trying  facts  by 
the  neighborhood  and  mutual  responsibility  in  neighbor- 
hood interests;  the  precepts  which  have  come  from  the 
revolutions  which  overturned  tyrannies;  the  sentiments 
of  manly  independence  and  self-control  which  impelled 
our  ancestors  to  summon  the  local  community  to  redress 
local  evils,  instead  of  relying  upon  king  or  legislature  at 

'  This  is  not,  as  is  often  said,  the  first  decision  declaring  a 
statute  unconstitutional .  The  earliest  is  Holmes  v.  Walton ,  referred 
to  in  State  v.  Parkhurst,  4  Halstead  (N.  J.),  444,  decided  by  the 
Supreme  Court  of  New  Jersey  in  1780.  See  also  Commonwealth 
V.  Caton,  4  Call  (Va.)  15  (1782) ;  Case  of  the  Judges,  ibid.  135  (1788) ; 
Kamper  V.  Hawkins,  i  Va.  Cas.  20;  Bowman  v.  Middleton,  i  Bay 
(So.  Car.),  252,  Bayard  V.  Singleton,  i  Martin  48  (No.  Car.);  Ogden 
V.  Witherspoon,  2  Haywood,  227;  Wales  v.  Stetson,  2  Mass.  143. 

'  Cox,  Judicial  Power  and  Unconstitutional  Legislation,  160, 
177.  See  also  Cooley,  Constitutional  Limitations,  6th  ed.  38  n. 
i93t  n;  i  Thayer,  Cases  on  Constitutional  Law,  73;  Dillon,  Laws 
and  Jurisprudence,  200,  n.,  and  cases  cited.  Where  the  power 
to  declare  statutes  unconstitutional  exists  in  the  courts,  the  only- 
final  law  is  the  common  law  of  those  courts  which  make  the  final 
declaration,  namely,  the  courts  of  the  United  States. 
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a  distance  to  do  so,  —  if  a  recognition  of  all  these  were 
to  be  stricken  from  the  body  of  our  constitutional  law, 
a  lifeless  skeleton  might  remain,  but  the  living  spirit,  — 
that  which  gives  it  force  and  attraction,  which  makes  it 
valuable,  and  draws  to  it  the  affections  of  the  people, 
that  which  distinguishes  it  from  the  numberiess  consti- 
tutions, so  called,  which  in  Europe  have  been  set  up  and 
thrown  down  within  the  last  himdred  years,  many  of  which 
in  their  expressions  have  seemed  equally  fair  and  to  possess 
equal  promise  with  ours,  and  have  only  been  wanting  in 
the  support  and  vitality  which  these  alone  can  give,  — 
this  living  and  breathing  spirit,  which  supplies  the  inter- 
pretation of  the  words  of  the  written  charter,  would  be 
utterly  lost  and  gone."  * 

§  68.  The  Trend  op  Opinion  is  in  pavor  op  Ex- 
pressly Limiting  Legislative  Control  over  Munic- 
ipalities.' 

**  Pennsylvania  passed  a  law  in  1834,  giving  to  the  court 
of  the  Qtuirter  Sessions,  with  the  concurrence  of  the  grand 
jury  of  the  county,  power  to  incorporate  any  town  or 
village  into  a  borough.  This  was  years  after  the  right 
to  organize  private  corporations  under  general  laws  had 
been  recognized.  New  York  in  1784,  fifty  years  earlier, 
had  conceded  freedom  of  incorporation  to  ecclesiastical 
societies,  and  Pennsylvania  had  done  likewise  in  1791. 
From  time  to  time,  not  only  in  the  States  named,  but 
throughout  the  United  States,  Uke  privileges  were  granted 
to  persons  desiring  to  associate  themselves  together  for 
business  and  other  purposes.  At  the  present  time  in  almost 
every  State  in  the  Union  the  legislature  is  prohibited 
by  constitutional  provisions  from  creating  private  corpo- 
rations by  special  laws.  It  is  evident,  however,  that  the 
reasons  against  the  incorporation  of  private  corporations 

*  People  V.  Hurlbut,  24  Mich.  44,  at  p.  107. 

'  Henry  Wade  Rogers  in  Two  Centuries  of  Legal  Growth. 
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by  special  act  do  not  apply,  at  least  in  the  same 
degree,  to  public  corporations.  Nevertheless,  the  consti- 
tutions of  many  of  the  Sates  do  not  recognize  any  distinc- 
tion, and  no  corporation  of  either  class  can  be  created  by 
special  law.  The  State  of  Iowa  led  the  way  in  prohibiting 
by  constitutional  provision  the  incorporation  of  cities 
and  towns  by  special  laws.  A  provision  to  this  effect 
was  inserted  in  its  constitution  of  1846,*  and  retained  in 
that  of  1857,  which  is  still  in  force.  Since  that  time 
other  States  have  deemed  it  wise  to  restrict  in  like  manner 
the  legislative  power.  At  present  such  a  constitutional 
restraint  exists  in  Arkansas,  California,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana,  Minnesota,  Missis- 
sippi, Missouri,  Nebraska,  New  Jersey,  North  Dakota,  Ohio, 
Pennsylvania,  South  Carolina,  South  Dakota,  Texas,  Utah, 
Washington,  West  Virginia,  Wisconsin,  and  Wyoming.  It 
is  by  no  means  unusual  to  find  provision  made  for  the 
incorporation  of  cities  by  general  law  in  States  where  the 
constitution  imposes  no  such  duty.  The  act  passed  in 
Pennsylvania,  to  which  attention  has  been  called,  was 
under  a  constitution  which  left  the  legislature  free  to 
grant  special  charters.  In  the  same  way  the  Congress 
of  the  United  States  has  enacted  that  the  legislature  of 
the  territories  shall  not  pass  special  or  local  laws  incor- 
porating cities,  towns,  or  villages,  or  changing  or  amending 
the  charter  of  any  town,  city,  or  village.^  This  act  was 
passed  in  1886.  It  will  not  escape  observation  that  in  the 
constitution  adopted  in  New  York  in  1894,  it  was  not 
deemed  advisable  to  withdraw  from  the  legislature  the 
power  to  create  municipal  corporations  by  special  act, 
although  that  power  is  withheld  as  respects  private  cor- 
porations, except  in  cases  where  in  the  judgment  of  the 
legislature  the  objects  of  the  corporation  cannot  be  attained 

*  Art.  Ill,  sec.  30,  Iowa  Constitution,  ibid.  Art.  VIII,  sec.  i. 
See  Harry  Hubbard  on  Special  Legislation  for  Municipalities,  Har^ 
vard  Law  Review,  Vol.  XVIII,  588. 

>  U.  S.  Statutes  at  Large,  Vol.  XXIV,  p.  170. 
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under  general  laws.  The  State  having  the  largest  number 
of  incorporated  places  are  Illinois,  Pennsylvania,  Ohio, 
Iowa,  Missouri,  and  New  York.  All  these  States  except 
New  York  have  deprived  the  legislature  of  the  power  to 
pass  local  or  special  la,ws  concerning  municipal  corpora- 
tions. Of  the  States  named.  New  York's  constitution  is 
the  last  adopted,  and  the  precedent  set  in  this  matter  by 
the  other  States  has  been  ignored.  This  conclusion  was 
reached  despite  the  fact  that  only  a  few  years  before  the 
Constitutional  Convention  met,  a  Senate  committee, 
appointed  in  1890  to  investigate  the  subject  of  municipal 
government,  had  reported  that  the  legislature  had  passed 
in  the  six  preceding  years  no  less  than  1284  acts  relative 
to  thirty  cities  of  the  State,  and  that  of  this  number  390 
related  to  New  York  City  alone.* 

**In  1875  the  State  of  Missouri  adopted  a  Constitution 
which  involved  an  innovation  respecting  municipal  cor- 
porations. It  gave  to  cities  having  a  population  of  over 
100,000,  the  right  to  frame  their  own  charters,  the  same 
to  be  *  consistent  with  and  subject  to  the  Constitution  and 
laws'  of  the  State."' 

§  69.  This  is  Correction  of  an  Early  Judicial 
Error. — The  opposite  notion,  that  a  State  govern- 
ment may  change  at  will  the  charter  of  a  city  sprang 
from  an  early  error  in  an  obiter  dictum.  In  the  Dart- 
mouth College  Case  the  court  was  inclined  to  fortify 
itself  by  making  unnecessary  distinctions  obiter  so  as 
to  narrow  the  decision.     It  said : 

**In  respect  to  public  corporations  which  exist  only 
for  public  purposes,  such  as  coimties,  towns,  cities,  etc., 
the  legislature  may  under  proper  limitations  have  a  right 
to  change,  modify,  enlarge,  or  restrain  them."" 

*  Senate  Committee  Report,  Vol.  V,  459. 

^  Constitution  of  1875,  Art.  IX,  sec.  16,  Missouri. 

•  Mr.  Justice  Story,  Dartmouth  College  v.  Woodward,  4  Wheat. 
518;  Terrett  v.  Taylor,  9  Cranch,  43.      This  is  always  with  a  saving 
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And  the  reason  was  given  by  Mr.  Justice  Washington 
as  follows: 

"Such  legislative  interference  cannot  be  said  to  impair 
the  contract  by  which  the  corporation  was  formed,  because 
there  is  really  but  one  party  to  it,  the  trustees  or  governors 
of  the  corporation  being  merely  the  trustees  for  the  public, 
the  cestui  que  trust  of  the  foundation." 

The  charter,  then,  not  being  a  contract,  its  terms 
were  of  no  importance  to  the  inhabitants.  Self- 
government  was  reduced  to  nothing  in  order  to  distin- 
guish facts  from  those  in  the  Dartmouth  College  Case 
and  to  avoid  in  all  things  irrepealable  grants.*  Those 
things  were  mistaken  for  grants  which  were  the  evi- 
dence and  definition  of  inaUenable  rights. 

§  70.  The  Weight  op  Opinion  now  favors  Munic- 
ipal Self-Government  as  an  Inalienable  Right.  — 
According  to  a  long  line  of  cases,  towns  and  cities  in 
the  United  States  are  completely  under  the  control  of 
the  legislature,  unless  otherwise  provided  in  the  con- 
stitution.' 

of  vested  rights,  contracts,  and  property  in  the  franchise.  Even 
the  dicta  are  argument  for  the  contention  that  the  State  gives 
nothing  and  can  take  nothing,  but  merely  regulates.  See  Miller 
V.  State,  1$  Wall.  475;  People  v.  O'Brien,  iii  N.  Y.;  Metropolitan 
St.  Ry.  Co.  V.  Commissioners,  174  U.  S.  714.  The  contention  was 
originally  made  by  Webster  in  the  Dartmouth  College  Case.  See 
for  confirmation  of  this  argument,  the  Lottery  Case,  Douglas  v. 
Kentucky.  168  U.  S.  488. 

*  See  Tiedeman,  The  Unwritten  Constitution  of  the  United 
States,  57. 

"  People  V.  Draper,  15  N.  Y.  532,  1857;  Mayor,  etc.  v.  State, 
15  Md.  376,  1859;  State  v.  County  Court,  etc.  34  Mo.  546,  1864; 
Booth  V.  Town  of  Woodbury,  32  Conn.  118.  1864;  Webster  v. 
Town  of  Harwinton,  32  Conn.  131,  1864;  People  v.  Mahaney,  13 
Mich.  481,  1865;  People  v.  Shepard,  36  N.  Y.  285, 1867;  Philadelphia 
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According  to  another  line  of  cases,  towns  and  cities 
have  certain  powers  that  the  legislattire  cannot  inter- 
fere with,  even  though  the  constitution  be  silent  on 
that  subject.* 

The  cases  are  squarely  at  issue  and  the  decisions,  if 
upon  the  point,  must  be  diametrically  opposed. 
As  to  the  apparent  strength  of  the  two  sets  of  cases, 
the  earlier  New  York  cases  have  been  overruled  by  the 
later  cases  in  the  set  in  favor  of  the  right  of  local  self- 
government.  The  same  is  true  of  the  Michigan  cases. 
But  the  list  against  local  self-government  is  greatly 
weakened  by  the  fact  that  the  constitution  of  every 
one  of  the  States  in  which  -the  cases  arose  except 
Tennessee,  Delaware,  Connecticut,  and  Wisconsin, 
provides  either  that  there  shall  be  no  interference  in 
the  ratemal  affairs  of  the  municipalities,  or  otherwise 

V.  Fox,  64  Penn.  State,  169,  1870;  Town  of  Duanesburg  v.  Jenkins^ 
57  N.  Y.  177,  1874;  Barnes  V.  District  of  Columbia,  91  U.  S.  540^ 
1875;  State  v.  Covington,  29  Ohio  State,  102,  1876;  Ptunphrey  v. 
Mayor,  etc.  47  Md.  145,  1877;  Burch  v,  Hardwicke,  30  Gratt.  24, 
1878;  Perkins  V.  Slack,  86  Penn.  State,  270,  1878;  Mt.  Pleasant  v» 
Beckwith,  100  U.  S.  514,  1879;  Meriwether  v.  Garrett,  102  U.  S.  472, 
1880;  Coyle  V.  Mclntyre,  7  Houston  (Del.),  44, 1884;  State  v.  Smithy 
44  Ohio,  348, 1886 ;  State  v.  Hunter,  38  Kansas,  578, 1888 ;  Metropoli- 
tan R.  Co.  V.  Dist.  Columbia,  132  U.  S.  i,  1889;  Commonwealth 
V.  Plaisted,  148  Mass.  386,  1889;  Grimble  v.  People,  19  Col.  187^ 
1893;  State  V.  Williams,  68  Conn.  131,  1896;  Laramie  Cotmty  v. 
Albany  County,  92  U.  S.  307;  U.  S.  v.  R.  R.  Co.,  17  Wall.  332. 
1  People  V.  Hurlbut,  24  Mich.  44,  1871;  People  v.  Albertson^ 
55  N.  Y.  50,  1873;  People  v.  Detroit,  28  Mich.  228,  1873;  Park 
Comm'rs  v.  The  Mayor,  29  Mich.  343,  1874;  People  v.  L3mch,  51 
Cal.  15,  1875;  Allor  v.  Wayne  County  Auditors,  43  Mich.  76^ 
1880;  The  People  v.  Porter,  90  N.  Y.  68,  1882;  Robertson  v.  Baxter, 
57  Mich.  127,  1885;  Att'y  Gen'I  v.  Detroit,  58  Mich.  213,  1885; 
Wilcox  V.  Paddock,  65  Mich.  23,  1887;  State  v.  Denny,  118  Ind. 
382,  1888;  Evansville  v.  State,  118  Indiana,  426,  1888;  Board  of 
Met.  Police  v.  Board  of  Auditors,  68  Mich.  576,  1888;  Rathbone 
V.  Wirth,  150  N.  Y.  459,  1896;  State  v.  Moores,  55  Neb.  480, 1898. 
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assiires  the  right  of  local  self-government.  These 
cases,  then,  if  not  rendered  obsolete  by  these  pro- 
visions, were  at  the  time  of  the  decision  obviously 
decided  upon  some  other  point.  The  cases  concerning 
the  District  of  Columbia  obviously  support  no  principle 
in  the  law  of  municipalities  but  the  case  of  Barnes  v. 
District  of  Columbia  asserts  that  the  legislative  changes 
in  the  charter  of  a  mimicipality  do  not  alter  its  ftm- 
damental  character.  If  the  cases  in  favor  of  local 
self-government  are  correct,  then  the  right  of  local 
self-government  exists  in  the  States  in  question  by  the 

COMMON  LAW  OP  THE  LAND  AND  THE  DECISIONS  OF 
THE  COURTS  OP  THE  UNITED  STATES  CAN  BUT  SUPPORT 
THIS  RIGHT. 

All  the  cases  contra  are  obiter  as  to  the  right  of  local 
self-government,  excepting  three  or  four  of  the  deci- 
sions. These  only  need  be  noticed  upon  this  point 
as  the  others  are  not  decisions  upon  the  point  at  all. 

The  State  v.  Covington,*  holds  that  a  policeman  is 
not  a  local  officer,  but  while  asserting  that  he  per- 
forms State  duties  overlooks  the  fact  that  he  is  paid 
by  the  city.  The  decision  in  the  case  of  the  State  v. 
Covington  was  followed  by  the  State  v.  Smith,^  upon  a 
similar  point.  There  was  a  vigorous  dissenting  opin- 
ion, but  the  value  of  the  prevailing  opinion  was  upset 
by  the  assertion  that  the  well-established  distinction 
between  the  public  and  proprietary  characters  of  a 
municipal  corporation  is  **  illusory  and  without  any 
well-fotmded  distinction  in  principle. " 

The  case  of  Hill  v.  Boston"  asserted  the  right  of 
local  self-government  and  in  the  case  in  which  the 

*  29  Ohio  State,  102,  1876. 
"  44  Ohio  State,  348,  1886. 
'  122  Mass.  344  (1872),  with  a  compendium  of  authorities. 
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right  was  attacked/  the  opinion  was  that  an  act 
taking  from  the  city  the  right  of  self-government  was 
not  unconstitutional  because  it  violated  no  provision 
of  the  Constitution  and  that  an  act  could  not  be 
declared  unconstitutional  when  the  "privilege"  (sic) 
abridged  is  not  guaranteed  by  any  provision  of  the 
Constitution.  In  other  words,  only  those  are  rights 
which  are  guaranteed  in  the  Constitution. 

In  the  Connecticut  cases,  of  which  there  are  three 
of  prominence,  a  general  statement,  made  in  the  first 
case  cleariy  obiter,  hardens  in  the  very  next  case  into 
a  strong  authority  as  a  precedent  which  is  cited  in  the 
first  case  involving  the  principle.'  In  this  case  the 
dissenting  opinion  in  which  two  justices  took  part, 
showed  that  the  principle  thus  lightly  turned  into 
precedent  was  disproved  by  every  fact  of  the  historical 
development  of  the  towns  of  Connecticut  and  that 
their  liberties  were  being  taken  by  the  same  stealthy 
process  as  perverted  the  truth  of  legal  principle.  This 
last  case  was  carried  to  the  Supreme  Court  of  the  United 
States."  Brewer,  J.,  at  page  310,  said : . **  These  are  mat- 
ters of  a  purely  local  nature,  in  respect  to  which  the  Fed- 
eral Constitution  does  not  limit  the  power  of  the  States. ' ' 

§  71.  Municipalities  act  under  the  Protection 
OF  National  Common  Law.  The  unwritten  Con- 
stitution. —  The  principles  which  the  Supreme  Court 
of  the  United  States  has  enimciated  in  flat  decisions  are 

»  Commonwealth  v.  Plaisted,  148  Mass.  375  (1888),  at  p.  383. 

*  Booth  V.  Town  of  Woodbury,  32  Conn.  118  (1864),  and  Webster 
V.  Harwinton,  ibid.  131  (1864),  were  cited  in  State  v,  Williams, 
68  Conn.  131  (1896). 

•  Williams  v.  Eggleston,  170  U.  S.  304  (1897).  This  case  was 
referred  to  in  Atkins  v.  Kansas,  by  Mr.  Justice  Harlan,  the  ques- 
tion decided  being  the  *' eight  hour  contract"  law,  191  U.  S.  207. 
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such  that  the  court  is  bound  by  its  own  reasoning  to 
support  the  right  of  local  self-government.  It  is 
often  said  that  the  Supreme  Court  stands  opposed  to 
an  interference  with  the  power  of  the  States  to  regulate 
cities  arbitrarily.  But  such  is  far  from  the  case. 
We  may  begin  to  establish  this  fact  by  excluding  from 
our  consideration  those  cases  in  which  the  District  of 
Columbia  is  discussed.  The  government  of  the  Dis- 
trict pretends  to  no  analogy  with  that  of  a  town.  The 
list  of  opposing  decisions  is  thus  reduced  by  excluding 
Barnes  v.  District  of  Columbia,*  and  Met.  R.  R.  Co.  v. 
District  of  Columbia.'  We  may  also  mention,  simply 
to  exclude  them,  the  opinions  in  the  case  of  Laramie 
Coimty  V.  Albany  Cotmty,'  in  which  the  discussion  was 
of  counties,  not  of  cities,  and  of  United  States  v.  Railroad 
Company.*  In  both  of  the  last  mentioned  cases  the 
general  statements  were  clearly  obiter.  We  are  thus 
brought  to  the  famous  case  of  Meriwether  v,  Garrett.* 

The  question  in  this  case,  was,  upon  the  dissolution 
of  a  municipal  corporation  by  the  legislature,  what 
property  of  the  defunct  mtmicipality  is  liable  for  its 
debts,  and  how  it  shall  be  got  at.  The  decision  was 
divided,  a  bare  majority  supporting  what  the  minority 
viewed  as  dangerous  principles.  It  is  stated  that  the 
property  of  individuals  within  the  limits  of  the  city 
whose  charter  is  annulled  cannot  be  subjected  to  the 
payment  of  the  debts  of  the  city,  except  through 
taxation,  and  that  the  power  of  taxation  is  legisla- 
tive, and  cannot  be  exercised  otherwise  than  under 
the  authority  of  the  legislature. 

But  the  courts  of  most  of  the  States  hold  that 

»  91  u.  S.  540.  •  92  U-  s.  307. 

»  132  U.  S.  I.  *  17  WaU.  332. 

•  102  U.  S.  A72  fi88o^. 


>.  I.  '  17 

•  102  U.  S.  472  (1880) 
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"The  legislature  cannot  delegate  its  power  to  make  laws; 
but  fundamental  as  this  maxim  is,  it  is  so  qualified  by  the 
customs  of  race  and  by  other  maxims  which  regard  local 
government,  that  the  right  of  the  legislature,  in  the  entire 
absence  of  authorization  or  prohibition,  to  create  town 
and  other  inferior  municipal  organizations,  and  to  confer 
upon  them  the  powers  of  local  government,  and  especially 
of  local  taxation  and  the  police  regulation  usual  with  such 
corporations,  would  always  pass  unchallenged.  The  legis- 
lature in  these  cases  is  not  regarded  as  delegating  its 
authority,  because  the  regulation  of  such  local  affairs  as 
are  commonly  left  to  local  boards  and  officers  is  not  imder- 
stood  to  belong  properly  to  the  State." 

In  New  York  the  courts  have  repudiated  the  case 
which  commenced  violations  of  the  constitution  or  of 
constitutional  rights  by  supporting  a  law  interfering 
with  police  of  cities.  The  case  has  been  held  never  to 
have  been  the  law.     Cooley  said  of  it : 

"A  remarkable  case  of  evasion  to  avoid  the  purpose 
of  the  Constitution,  and  still  keep  within  its  terms, 
was  considered  in  People  v.  Albertson,  55  N.  Y.,  50.'* 

This  was  the  case  in  which  People  v.  Draper  *  was 
criticised,  distinguished,  and  regretted,  and  the  case  of 
People  V.  Shepard,'  which  followed  it,  is  questioned 
and  the  dissenting  opinion  strongly  approved.  Says 
the  opinion :  • 

'*That  decision  has  now  stood  so  long  judicially  un- 
condemned,  although  never,  I  think,  satisfactory  to  the 
public  or  the  legal  profession,  that  it  might  not  be  proper 
under  any  circumstances,  to  review  or  overrule  it;  and  it 
is    hoped,   in  the  interests  of  constitutional  government 

«  15N.Y.  532. 

>  36  N.  Y.  285  (1867). 

•  People  V.  Albertson,  eg  N".  Y.  50,  at  p.  64. 
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by  the  people,  that  the  occasion  to  reaffirm  its  doctrines 
may  never  arise.  To  my  mind,  the  dissenting  opinion  of 
Judge  Brown,  concurred  in  by  Judge  Comstock,  presents 
unanswerable  arguments  why  the  decision  should  have 
been  different.'' 

That  the  cases  of  People  v.  Draper  and  People  v. 
Shepard  are  considered  as  overruled  at  the  present 
time  in  New  York,  sufficiently  appears  in  Rathbone  v. 
Wirth:^ 

**  But  neither  the  Draper  nor  Shepard  case,  I  think, 
can  any  longer  be  considered  authority  in  this  State, 
since  the  decision  of  the  case  of  People  v.  Albertson." 
The  decision  in  this  case  was  affirmed  by  the  Court  of 
Appeals.' 

The  true  principle  has  been  asserted  by  the  Michigan 
courts."  It  was  held  that  an  act  conferring  upon 
State  police  officers  all  the  common  law  and  statutory 
power  of  the  local  police  officers  was  illegal  and  void. 
Campbell,  J.,*  said: 

"Counsel  on  the  argument  very  properly  placed  the 
right  to  redress  chiefly  on  the  ground  that  the  rights  and 
duties  of  constables  were  for  many  purposes  recognized 
and  fixed  by  our  constitutional  polity,  and  so  connected 
with  the  course  of  criminal  justice  as  to  be  beyond  legis- 
lative annihilation.  The  argtunent,  although  dealing 
with  very  ancient  affairs,  in  no  sense  belongs  to  mere 
antiquarian  curiosity.  It  is  very  unfortunate  and  very  dis- 
creditable that  so  little  heed  is  sometimes  paid  to  the  con- 
tinued and  perpetual  importance  of  institutions  which  form 
an  essential  element  in  the  organic  life  of  our  government. 

»  6  App.  Div.  (N.  Y.)  277,  40  N.  Y.  Supp.  536  (1896). 
«  150  N.  Y.  459  (1896). 

•  In  Allor  V,  Wajnie  County  Auditors,  43  Mich.  76. 

*  At  p.  loi. 
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Courts  at  least  are  bound  to  respect  what  the  people  have 
seen  fit  to  preserve  by  constitutional  enactment,  until  the 
people  are  unwise  enough  to  undo  their  own  work.  The  loss 
of  interest  in  the  preservation  of  ancient  rights  is  not  a 
very  encouraging  sign  of  public  spirit  or  good  sense." 

Cooley,  J.,  said:* 

"The  State  may  mould  local  institutions  according 
to  its  views  of  policy  or  expediency,  either  by  general 
laws  or  at  the  request  of  the  locality,  by  special  act; 
but  local  government  is  a  matter  of  absolute  right;  and 
the  State  cannot  take  it  away." 

But  the  safest  general  law  was  asserted  in  the 
case  of  Board  of  Park  Commissioners  v,  Detroit,* 
when  it  was  declared  that  towns  and  cities  have 
certain  rights  to  local  self-government,  even  though 
the  Constitution  be  silent  on  the  subject.  In  other 
words,  there  are  rights  which  although  they  are  not 
recognized  in  the  Constitution  cannot  be  changed  by 
the  statutes  of  the  State.  Here  we  have  unanswerable 
logic.  How  can  that  be  a  matter  for  the  limited 
cognizance  of  a  State  court,  bound  by  the  political 
decision  of  the  State  legislature,  when  neither  the 
legislature  nor  the  fimdamental  law  is  the  true  guide? 
What  the  statute  of  the  State  cannot  change  when 
there  is  no  restriction  in  the  fundamental  law,  must 
live  outside  and  beyond  the  frame  of  State  govern- 
ment. 

This  logic  answers  the  questions  as  to  the  position 
of  the  Supreme  Court  of  the  United  States  left  open 
in  Mount  Pleasant  v.  Beckwith. '     In  this  case  it  was 

*  In  People  v.  Hurlbut,  24  Mich.  44  (187 1). 
'  28  Mich.  228,  1873. 
«  100  U.  S.  514  (1879). 
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held  that  where  there  is  no  constitutional  restriction, 
the  corporate  existence  and  powers  of  counties,  cities, 
and  towns  are  subject  to  the  legislative  control  of  the 
State  creating  them.  We  need  not  disagree  as  to  this 
conclusion,  if  we  agree  upon  what  constitutes  a  con- 
stitutional restriction,  if  this  eminent  court  meant 
that  such  a  restriction  may  be  found  in  the  unwritten 
constitution  as  well  as  in  the  written  constitution  — 
in  accordance  with  the  authorities  herein  cited,  that 
the  constitution  is  not  wholly  written  and  merely 
preserves  those  imchangeable  principles  which,  to  be 
understood,  need  not  all  be  written.  The  idea  of  the 
municipal  corporation  in  English  law  is  the  same  as 
that  of  the  private  corporation  in  so  far  as  both  are 
determined  by  race  customs  which  cannot  be  avoided 
by  statute. 

The  Supreme  Court  of  the  United  States  is  accxis- 
tomed  to  look  for  the  common  law  of  the  United  States 
in  forty-five  different  jurisdictions,  but  there  are 
some  principles  so  fimdamental  that  no  less  a  tribimal 
than  that  of  a  law  common  to  the  whole  country  will  be 
a  constitutional  guide.  For  neither  State  constitu- 
tion, statute,  nor  decision  is  the  source  of  the  common 
law;  the  right  of  local  self-government  is  a  sure  test. 
AsCooley,  J.,  said,  in  People  v.  Hurlbut,  *  speaking  of 
the  Constitution: 

"Instead  of  being  the  source  of  otir  laws  and  liberties, 
it  is,  in  the  main,  no  more  than  a  recognition  and  refinact- 
ment  of  an  accepted  system.  The  rights  reserved  are 
ancient  rights,  and  municipal  bodies  recognized  in  it,  and 
required  to  be  perpetuated,  were  already  existing,  with 
known  elements  and  functions.  They  were  not  towns  or 
counties  or  cities  or  villages  in  the  abstract." 

1  24  Mich.  44. 
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The  following  well-considered  cases,  denying  the 
power  of  the  legislature  to  interfere  in  the  local  self- 
government  of  municipalities,  deserve  careful  study 
in  connection  with  the  duty  of  the  United  States 
Supreme  Court  to  recognize  the  rights  asserted  by  the 
common  law  of  the  United  States:  The  State  v. 
Denny;*  City  of  Evansville  v.  The  State ;^  Rathbone 
V.  Wirth,*  and  State  v.  Moores.*  They  all  uphold  the 
right  of  local  self-government  as  beyond  the  power 
of  the  State  legislature  to  destroy  It  is  the  later 
cases  which  sustain  this  principle,  and  they  are  entitled 
to  more  weight  than  the  earlier  cases  to  the  contrary 
which  were  largely  obiter  dicta,  —  that  is,  they  are 
entitled  to  more  weight  if  any  case  in  a  State  court 
is  entitled  to  weight  in  a  matter  where  it  cannot 
determine  but  only  recognize  the  law.  If  the  Supreme 
Court  of  the  United  States  follows  any  cases  as  the 
guide  to  the  common  law,  it  will  be  these.  They  are 
later  in  date  and  contain  the  better  statement  of  the 
law  of  to-day.*  More  than  this,  these  cases  are  based 
upon  the  true  facts  of  history,  whereas  the  cases  which 
destroy  self-government  are  based  upon  a  changed 
condition  the  origin  of  which  can  never  be  traced  to 
any  step  that  will  bear  investigation. 

>  ii8  Indiana,  382,  449  (1888). 

>  118  Indiana,  426  (1888). 

•  150  N.  Y.  459  (1896). 

•  55  Neb.  480  (1898). 

•  See  recognition  of  this  principle  of  preference  in  Gelpcke  v. 
Dubuque,  i  Wall.  206.  See,  also,  decision  of  action  upon  con- 
tract for  damages  in  accordance  with  principles  of  tVw»  rommon 
law,  in  Roehm  v.  Horst,  178  U.  S.  i. 


CHAPTER   IV 
CONSTITUTIONAL     LIMITATIONS    OF    STATE    LE6ISLATI0R 

§  75.  The  Theory  op  States'  Rights.  —  No  con- 
sideration of  the  State  in  the  United  States  can. 
be  commenced  without  disposing  of  the  so-called 
theory  of  States*  Rights.  For  if  there  is  such  a  thing 
as  ancient  and  vested  right  in  the  States,  it  must  be 
asserted  and  taken  into  account  in  all  our  reasonings 
The  simplest  way  to  approach  this  question  is  to 
allow  those  who  assert  that  there  are  rights  inherent 
in  the  governments  of  the  States  to  advocate  that 
theory.  It  will  not  do  to  take  the  argxmients  of 
statesmen  of  the  Southern  States  of  the  period  before 
the  war.  The  war  has  made  a  change  in  the  situation. 
There  is  at  this  time  a  protagonist  for  the  theory  of 
States'    Rights,  —  John   Randolph   Tucker.* 

Tucker's  argument  is  as  follows: 

"That  the  ultimate  supreme  power  is  in  the  people 
is  also  the  doctrine  of  Locke.*  The  same  doctrines  are 
announced  in  the  Bill  of  Rights  of  Virginia,  of  Massa- 
chusetts, and  the  others  of  the  original  States  of  our 
Union.  This  may  be  regarded  as  the  especially  American 
doctrine. 

"Sovereignty  is  itself,  of  course,  not  subject  to  law, 
for  it  is  the  author  and  source  of  law;  but  in  our  system, 
while  sovereign  powers  are  delegated  to  the  agencies  of 

*  Tucker  on  the  Constitution;  Tucker's  Blackstone.     The  work, 
is  being  carried  on  by  Henry  St.  George  Tucker. 
'  Civil  Government,  chap,  xiii,  p.  261. 
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the  government,  sovereignty  itself  remains  with  the  people, 
by  whom  and  for  whom  all  government  exists  and  acts.^ 

**But  in  the  great  case  of  Marbury  v.  Madison'  the 
doctrine  is  stated  with  much  clearness  and  force  by  Chief 
Justice  Marshall: 

"*That  the  people  have  an  original  right  to  establish, 
for  their  future  government,  such  principles  as,  in  their 
opinion,  shall  most  conduce  to  their  own  happiness  is  the 
basis  on  which  the  whole  American  fabric  has  been  erected. 
The  exercise  of  this  original  right  is  a  very  great  exertion ; 
nor  can  it  or  ought  it  to  be  frequently  repeated.  The 
principles,  therefore,  so  established,  are  deemed  funda- 
mental. And  as  the  authority  from  which  they  proceed 
is  supreme,  and  can  seldom  act,  they  are  designed  to  be 
permanent. 

***This  original  and  supreme  -will  organizes  the  gov- 
ernment and  assigns  to  different  departments  their  re- 
spective powers.  It  may  either  stop  here  or  establish 
certain  limits  not  to  be  transcended  by  those  departments. 

**'The  government  of  the  United  States  is  of  the  latter 
dexicription.  The  powers  of  the  legislature  are  defined 
and  limited;  and  that  those  limits  may  not  be  mistaken 
or  forgi^tten.  the  Constitution  is  written.  To  what  pur- 
pose are  powers  limited,  and  to  what  purpose  is  that  limi- 
tation committed  to  writing,  if  these  limitations  may  at 
any  time  be  passed  by  those  intended  to  be  restrained? 
The  distinction  between  governments  with  limited  and 
unlimited  power  is  abolished,  if  those  limits  do  not  con- 
fine the  persons  on  whom  they  are  imposed,  and  if  acts 
pn.>hibitevl  and  acts  allowed  are  of  equal  obligation.  It 
is  a  prv>^H^sition  too  plain  to  be  contested,  that  the  Con- 
stitution ci^ntix^ls  any  legislative  act  repugnant  to  it;  or, 
tlutt  the  legislature  may  not  alter  the  Constitution  by  an 
orvlinary  act. 

^  Mr.  Jiistxv  Ma::howsi  in  Ylck  Wo  r.  Hopkins.  iiS  U.  S.  356- 
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"'Between  the  alternatives  there  is  no  middle  ground. 
The  Constitution  is  either  a  superior  paramount  law,  un- 
changeable by  ordinary  means,  or  it  is  on  a  level  with 
ordinary  legislative  acts,  and,  like  other  acts,  is  alterable 
when  the  legislature  shall  be  pleased  to  alter  it. 

"*If  the  former  part  of  the  alternative  be  true,  then  a 
legislative  act  contrary  to  the  Constitution  is  not  law;  if 
the  latter  part  be  true,  then  written  Constitutions  are 
absurd  attempts,  on  the  part  of  the  people,  to  limit  a 
power  of  its  own  nature  illimitable. 

'** Certainly  all  those  who  have  framed  written  consti- 
tutions contemplate  them  as  forming  the  fundamental 
and  paramount  law  of  the  nation,  and  consequently,  the 
theory  of  every  such  government  must  be,  that  an  act  of 
the  legislature,  repugnant  to  the  Constitution,  is  void.'" 

The  deduction  which  Tucker  makes  from  the  fore- 
going is  that  the  State  governments  are  sovereign, 
and  to  support  his  theory  he  refers  to  Williams  v, 
Mississippi,^  which  asserted  the  validity  of  a  constitu- 
tion not  submitted  to  the  people.  To  get  to  the 
sovereignty  of  the  States  is  but  the  first  step  in  an 
argument  which  ends  by  finding  the  power  of  the 
people  originally  in  the  government  of  the  State. 
The  manner  in  which  this  conclusion  is  reached  is  no 
less  bold  than  the  support  adduced  from  history. 
At  page  loi,  after  referring  to  the  effectiveness  of  the 
check  upon  popular  power  by  the  equal  representa- 
tion of  the  States,  and  the  division  of  government  into 
three  departments,  he  says : 

**It  will  be  seen  that  in  this  Federal  system,  embracing 
the  Federal  government  and  the  various  State  govern- 
ments, the  device  of  the  concurrent  majorities  is  in  full 
force,  and  the  second  device  is  brought  into  operation  by 

*  170  U.  S.  213. 


198  Constitutional  Limitations 

leaving  to  each  State,  without  any  interference  in  its  leg- 
islation by  any  other  State,  the  exclusive  law-making 
power  as  to  all  interests  which  exclusively  belong  to  that 
State.  * 

"But  the  applicatiou  of  this  second  device  where  dis- 
tinct interests  are  locaUzed,  and  in  different  sections  of 
the  country  where  they  exist,  is  more  easy,  and  exists  in 
other  countries  as  well  as  our  own.  Thus  when  the  Roman 
Republic,  by  conquest,  added  other  cotmtries  to  its  domi- 
nation, the  great  Republic  left  to  the  municipium,  the  cen- 
tral city  of  the  conquered  province,  the  regulation  of  its 
local  affairs,  while  assuming  to  govern  it  by  laws  regulat- 
ing the  general  policy  of  the  Republic.  But  these  muni- 
cipia  became  the  nuclei  of  the  independent  action  which 
saved  liberty  from  the  destruction  of  *  the  centralized 
despotism.  As  we  have  seen,  the  application  of  this 
principle  to  the  States  of  our  Union  has  been  eminently 
successful  and  salutary." ' 

§  76.  States'  Rights  Exclude  the  Right  op 
Local  Selp-Government.  —  Nothing  has  been  plainer 
in  recent  years  than  the  inconsistency  between  the 
assertion  of  States'  Rights  and  that  of  local  self- 
government.  What  Rome  governed  by  general 
laws  and  left  to  regulate  its  internal  affairs  was 
the  city.  The  result  of  this  policy  at  Rome  certainly 
does  not  support  or  explain  the  allegation  of  suc- 
cess in  the  United  States  imder  a  contrary  policy. 
We  are,  too,  sure  that  Tucker  is  not  misunder- 
stood. He  makes  it  plain  that  he  applies  the  argu- 
ment from  the  success  of  local  self-government  for 
cities  to  the  principle  that  is  threatening  the  liber- 
ties for  which  they  stand,  by  the  following  accoimt: 

*  Tucker  on  the  Constitution,  p.  10 1. 

*  Tucker  on  the  Constitution,  p.  103. 
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"  S  67.  The  origin  of  this  principle  was  in  the  Teu- 
tonic institutions  of  Vicus,  Pagtis,  and  Civitas,  where  the 
units  of  power  in  the  small  localities  preserved  their  inde- 
pendent action  against  the  unified  action  of  the  state. 
These  Teutonic  institutions  are  well  described  by  a  late 
German  writer. 

'"Montesquieu  said  very  truly  that  the  germs  of  par- 
liamentary constitutions  are  to  be  found  in  the  forests  of 
Germany.  In  the  primitive  forms  described  by  Tacitus, 
in  which  Teutonic  kings  coSperated  with  the  local  princes 
and  other  chiefs  on  the  one  side,  and  with  the  great  com- 
munity of  freemen  on  the  other,  we  recognize  clearly  the 
rude  beginnings  of  the  free  representative  government 
which  later  centuries  produced. 

**  *The  Teuton  does  not  derive  law,  at  least  not  directly, 
from  the  will  of  the  nation:  he  claims  for  himself  an  in- 
born right  which  the  state  must  protect,  but  which  it  does 
not  create,  and  for  which  he  is  ready  to  fight  against  the 
whole  world,  even  against  the  authority  of  his  own  govern- 
ment. He  rejects  strenuously  the  old  idea  that  the  state 
is  all  in  all.  The  whole  nation  is  reversed.  To  the  Teuton 
individual  freedom  is  the  supreme  thing.  He  is  induced 
to  sacrifice  a  part  of  it  to  the  state  in  order  to  keep  the 
rest  all  the  more  securely.  ...  A  further  consequence 
for  Public  Law  is  that  the  Teutons  in  general  admit  no 
absolute  power  of  the  state,  even  in  matters  affecting  the 
commtmity.  The  Roman  conception  of  Imperium  is  for- 
eign to  them.  Before  obeying  they  wish  to  deliberate 
and  vote.  Their  estates  (StUnde)  are  a  political  power 
with  which  that  of  the  king  must  be  united  in  order  to 
make  laws.  Yet  the  idea  of  the  state  as  a  collective  per- 
son is  still,  as  a  rule,  unintelligible  to  them.  They  tend 
rather  to  break  up  the  state  into  actual  persons  or  groups  of 
persons.  They  understand  it  primarily  a3  embodied  in 
the  king  or  other  princes,  who  are  at  the  head  of  the  courts 
of  justice,  and  the  assembly  of  the  people,  in  the  chief  of 
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the  hundred  (Gau),  the  tithing  (Zent),  and  the  township 
(Volksgemeinde).  One  set  of  persons  sometimes  strength- 
ens and  sometimes  limits  another;  thus  the  whole  organ- 
ization of  the  commtmity,  even  in  its  parts,  is  filled  with 
the  spirit  of  freedom.  Unity  is  relatively  weak,  but  the 
independence  of  the  parts  is  strong.*  * 

"These  Teutonic  institutions  were  transported  from  the 
forests  of  Germany  with  our  Saxon  ancestors,  and  came 
to  be  the  shires,  hundred,  and  townships  of  the  Anglo- 
Saxon  polity.  And  these  again  have  been  transferred  to 
America,  so  that  in  New  England  the  township  is  the  po- 
litical unit  to  this  day,  and  the  townships,  or  shires,  or 
counties  in  all  the  other  States  of  the  Union.  Each  of 
these  distinct  political  imits  has  its  political  power  of 
regulating  its  local  affairs,  and  practically  in  a  large  de- 
gree without  interference  by  the  central  power  of  the 
State.  It  is  only  necessary  to  add,  that  in  modem  times 
more  largely  than  in  the  Middle  Ages,  municipal  govern- 
ment for  cities  and  towns  tinder  charters,  which  secure  to 
them  exclusive  legislative  power  for  their  local  popula- 
tions, is  a  distinctive  feature  of  English  and  American 
society.  These  charters  for  cities  and  towns  were  in 
some  cases  guaranteed  by  Magna  Charta,  and  the  free 
cities  of  continental  Europe  have  been  pointed  out  as  the 
nuclei  of  individual  liberty  aeainst  the  despotism  of  the 
Continent."  * 

The  conclusion  of  Tucker  is  that  we  should,  in 
the  division  of  the  State  into  counties,  cities,  and  the 
like,  confer  on  the  people  of  the  locality  the  power 
to  regulate  their  local  interests,  thus  decentralizing 
these  localities  from  the  general  power  of  all  which 
regulates  common  interests. 

>  Bluntschli,  Theory  of  the  State,  43,  44. 

'  By  Gtiizot,  History  of  Civilization,  lecture  7. 
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§  77.  The  Sovereign  Government.  The  Sover- 
eign People.  Local  Self-Government.  —  As  has 
already  been  shown,  and  as  Tucker,  the  champion 
of  the  States'  Rights  school,  admits,  these  powers 
are  inherent.  It  must  be  noticed,  too,  that  even 
these  powers,  extensive  and  fundamental  as  they 
are,  rest  upon  the  law  and  are  exercised  within  the 
limits  of  the  law.  To  be  sure,  this  law  is  determined 
in  part  in  accordance  with  the  right  of  local  self- 
government,  but  the  boldest  claim  for  the  rights  of 
municipalities  would  not  assert  that  they  amount  to 
sovereignty.  The  most  that  can  be  said  is  that  the 
rights  of  municipalities  are  protected  and  maintained 
by  the  sovereignty  of  the  law  of  which  the  people  of 
these  commimities,  through  the  governments  which 
they  collectively  support,  are  the  source.  But  whether 
or  not  the  municipalities  were  sovereign,  as  indeed 
was  seriously  asserted  under  the  doctrine  of  squatter 
sovereignty,  there  would  seem  to  be  no  connection 
between  this  sovereignty  and  that  of  the  State,  nor 
does  the  historical  argument  make  any  connection 
between  the  two.  On  the  contrary,  when  the  applica- 
tion is  made  of  this  argument  to  States'  Rights,  the 
indorsement  of  local  self-government  is  reversed. 
For  there  can  be  no  denial  or  concealment  of  the  fact 
disclosed  throughout  history  that  the  theory  of  the 
States'  Rights  school  is  one  of  irresponsible  control 
and  the  theory  which  has  been  the  bitterest  enemy  of 
true  democracy.  Nor  can  the  other  fact  be  forgot 
that  the  great  ally  of  local  self-government  has  always 
been  a  strong  but  responsible  nation.  National 
greatness  has  always  been  the  result  and  the  creator 
of    local    liberty    and    decentralization.     Rights    are 
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inherent  in  the  people  and  not  in  government.  What 
the  States'  Rights  school  really  asserted  was  preroga- 
tive. ^  They  did  not  use  this  name,  for  they  were  rest- 
ing upon  the  argument  of  local  self-government. 

"On  the  nature  of  the  Constitution  of  the  United  States 
and  the  relation  of  the  States  to  the  Union,  there  are  two 
leading  schools  of  thought  : 

"First.  That  the  unit  of  sovereignty  is  the  State, 
which  is  a  body-politic;  that  the  Constitution  of  the 
United  States  is  a  compact  between  these  sovereign  units 
and  bodies-politic,  making  a  Federal  Union  between  the 
States;  that  the  organic  Federal  force  of  the  Federal  union 
is  the  Federal  Government,  to  which,  by  the  Constitution 
of  the  United  States,  the  States,  separately  and  in  com- 
bination, have  delegated  powers,  reserving  the  residuum 
of  powers  not  so  delegated  to  the  United  States,  nor  pro- 
hibited to  the  States,  to  the  State  governments,  or  to  the 
people  of  the  States,  respectively. 

"Second.  The  second  school  holds  that  the  Union  is 
itself  the  tinit  of  sovereignty,  of  which  the  States  are  sub- 
ordinate parts,  to  which  certain  powers  belong  under  the 
Constitution  of  the  United  States,  while  the  main  powers 
belong  to  the  national  government. 

"Under  the  first  view  the  Union  is  a  multiple  of  tinits; 
under  the  second,  the  Union  is  a. unit  of  which  the  States  are 
fractions.  At  the  head  of  the  second  school.  Judge  Story 
is  primus  inter  pares,  and  following  him  we  have,  in  the 
present  day.  Von  Hoist,  Burgess,  Hare,  Pomeroy  and  a 
number  of  others."^ 

We  must  not  take  this  contrast  of  the  two  theories 
as  final.     There  is  an  altogether  gratuitous  assumption 

»  Tucker  on  the  Constitution,  Vol.  I,  sec.  io6,  p.  178,  quoted  in 
Butler,  Treaty-Making  Power  of  the  United  States,  Vol.  I,  sec 
16,  p.  33- 
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that  the  powers  reserved  were  vested  in  the  government 
of  the  States.  The  word  **  government"  is  not  used  in 
the  Constitution  of  the  United  States  in  the  matter  in 
question.  It  will  be  noticed,  too,  that  the  Union  may- 
be a  multiple  of  units  under  the  theory  of  Story  and 
others,  and  that  these  units  would  be  what  Tucker 
asserts  them  to  be,  namely,  local  self-governing  com- 
munities. On  the  other  hand,  it  is  unfair  to  say  that 
the  theory  opposed  to  that  of  States'  Rights  holds  the 
States  as  fractions  of  the  Union  or  of  the  nation.  They 
are  components,  not  divisions;  to  say  that  they  are 
divisions  would  be  but  to  carry  into  the  relation  of 
State  and  nation  that  theory  of  fractional  subdivision 
which  the  advocates  of  States'  Rights  assert  within  the 
State  against  local  self-governing  commimities.  The 
truth  is  that  both  the  States  and  the  nation  are  crea- 
tures of  the  people,  and  that  the  rights  reserved  to  the 
people  are  not  held  necessarily  through  the  States, 
for  all  theories  admit  that  the  source  of  power  is  the 
people.  If  this  is  true,  and  it  is  recognized  that  the 
people  in  their  local  governments  are  independent, 
then  there  are  no  States'  Rights  which  are  not  theirs, 
and  there  is  no  obligation  upon  their  part  to  find  their 
guarantees  exclusively,  as  was  said  in  Commonwealth 
V.  Plaisted,^  in  the  State  constitutions,  nor  are  the 
State  governments  as  Tucker  says,  free  to  regulate 
their  own  internal  affairs  to  the  exclusion  of  guarantees 
presented  by  the  common  law  of  the  nation. 

That  the  source  of  power  is  in  the  people '  is  a  part  of 

»  148  Mass.  375. 

*  A  distinction  between  a  State  and  the  people  of  a  State  is 
incomprehensible.  Penhallow  v.  Doane's  Administrator,  3  Dal- 
las, 54,  93 ;  The  Cherokee  Nation  v.  The  State  of  Georgia,  5  Pet. 
52,  53. 
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Tucker's  argiiment.     In  Tucker's  Blackstone,  sec.  9, 
we  find  the  following: 

**  Since  according  to  the  fundamental  principles  of  both 
the  Federal  and  State  Constitutions  and  Government  the 
supreme  power  (or  jura  summi  imperii)  resides  in  the  peo- 
ple, it  follows  that  it  is  the  right  of  the  people  to  make 
laws.'*  * 

§  78.  The  Source  and  Sanction  of  Law  in  the 
United  States. 

**This,  sir,  is  practical  nullification/*  said  Webster  in  his 
reply  to  Calhoun,  in  1833.  **And  now,  sir,  against  all 
these  theories  and  opinions,  I  maintain  : 

**  I.  That  the  Constitution  of  the  United  States  is  not  a 
league,  confederacy,  or  compact  between  the  people  of 
several  States  in  their  sovereign  capacities;  but  a  govern- 
ment proper,  foimded  on  the  adoption  of  the  people,  and 
creating  direct  relations  between  itself  and  individuals. 

"2.  That  no  State  authority  has  power  to  dissolve 
these  relations;  that  nothing  can  dissolve  them  but  revo- 
lution; and  that,  consequently,  there  can  be  no  such 
thing  as  secession  without  revolution. 

**3.  That  there  is  a  supreme  law,  consisting  of  the  Con- 
stitution of  the  United  States,  and  acts  of  Congress  passed 
in  pursuance  of  it,  and  treaties;  and  that,  in  cases  not  ca- 
pable of  assuming  the  character  of  a  suit  in  law  or  equity, 
Congress  must  judge  of,  and  finally  interpret,  this  supreme 
law  so  often  as  it  has  occasion  to  pass  acts  of  legislation; 
and  in  cases  capable  of  assuming,  and  actually  assuming, 
the  character  of  a  suit,  the  Supreme  Court  of  the  United 
States  is  the  final  interpreter. 

**4.   That  an  attempt  by  a  State  to  abrogate,  annul,  or 

*  See  Constitution  of  Virginia,  Art.  VIII;  Constitution  of  the 
United  States,  Art.  I;  Tucker's  Blackstone,  Vol.  i,  p.  52,  note. 
See  also  Von  Hoist,  Constitutional  Law  of  the  United  States,  sec. 
1$  et  seq. 
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nullify  an  act  of  Congress,  or  arrest  its  operation  within  her 
limits,,  on  the  ground  that,  in  her  opinion,  such  law  is  un- 
constitutional, is  a  direct  usurpation  on  the  just  powers  of 
the  general  government,  and  on  the  equal  rights  of  the  other 
States;  a  plain  violation  of  the  Constitution,  and  a  pro- 
ceeding essentially  revolutionary  in  its  character  and  ten- 
dency. 

"The  Constitution,  sir,  is  not  a  contract,  but  the  result 
of  a  contract;  and  meaning  by  contract  no  more  than  as- 
sent. Fotmded  on  consent,  it  is  government  proper. 
Adopted  by  the  people  of  the  United  States,  when  adopted 
it  has  become  a  Constitution.  The  people  have  agreed  to 
make  a  Constitution;  but  when  made,  that  Constitution 
becomes  what  its  name  imports.  It  is  no  longer  a  mere 
agreement.  Our  laws,  sir,  have  their  fotindation  in  the 
agreement  or  consent  of  the  two  houses  of  Congress.  We 
say  habitually,  that  one  house  proposes  a  bill  and  the  other 
house  agrees  to  it ;  but  the  result  of  this  agreement  is  not  a 
compact,  but  a  law.  The  law,  the  statute,  is  not  the  agree- 
ment, but  something  created  by  the  agreement;  and  some- 
thing which  when  created,  has  a  new  character,  and 
acts  by  its  own  authority.  So  the  Constitution  of  the 
United  States,  founded  in  or  on  the  consent  of  the 
people,  may  be  said  to  r^st  on  compact  or  consent ;  but 
it  is  not  itself  the  compact,  but  its  result.  When  the  peo- 
ple agree  to  erect  a  government,  and  actually  erect  it,  the 
thing  is  done,  and  the  agreement  is  at  an  end.  The  com- 
pact  is  executed,  and  the  end  designed  is  attained.  Hence- 
forth, the  fruit  of  the  agreement  exists,  but  the  agreement 
itself  is  merged  in  its  own  accomplishment,  since  there  can 
be  no  longer  a  subsisting  agreement  or  compact  to  form 
a  constitution  or  government,  after  that  constitution  or 
government  has  been  actually  formed  and  established. 

**Mr.  President,  the  nature  of  sovereignty  or  sovereign 
power  has  been  extensively  discussed  by  gentlemen  on  this 
occasion,  as  it  naturally  is  when  the  origin  of  our  govern- 
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ment  is  debated.  But  I  confess  myself  not  entirely  satis- 
fied with  the  argument  and  illustration  drawn  from  that 
topic.  The  sovereignty  of  government  is  an  idea  belonging 
to  the  other  side  of  the  Atlantic.  No  such  thing  is  known  in 
North  America.  Our  governments  are  all  limited.  In 
Europe,  sovereignty  is  of  feudal  origin,  and  imports  no  more 
than  the  state  of  the  sovereign.  It  comprises  his  rights ^ 
duties,  exemptions,  prerogatives,  and  powers.  But  with 
us  all  power  is  with  the  people.  They  alone  are  sovereign 
and  they  erect  what  governments  they  please.  None  of 
these  governments  is  sovereign,  in  the  European  sense  of 
the  word,  all  being  restrained  by  written  constitutions. 
It  seems  to  me,  therefore,  that  we  only  perplex  ourselves 
when  we  attempt  to  explain  the  relations  existing  between 
the  general  government  and  the  several  State  govern- 
ments, according  to  those  ideas  of  sovereignty  which 
prevail  under  systems  essentially  different  from  our  own." 

Webster  asserted  that  sovereignty  such  as  was 
claimed  for  the  States  did  not  reside  even  in  the  national 
government. 

Chief  Justice  Marshall  replied  to  the  contention 
that  the  powers  of  the  general  government  are  dele- 
gated by  the  States,  who  alone  are  truly  sovereign,  and 
must  be  exercised  in  subordination  to  the  States,  who 
alone  possess  supreme  dominion,  as  follows : 

**It  would  be  difficult  to  sustain  this  proposition.  The 
convention  which  framed  the  Constitution  was  indeed 
elected  by  the  State  legislatures,  but  the  instrument  when 
it  came  from  their  hands  was  a  mere  proposition,  without 
obligations  or  pretensions  to  it.  The  Constitution  was  re- 
ported to  the  then  existing  Congress  and  was  by  them  sub- 
mitted to  a  convention  of  delegates  chosen  in  each  State 
by  the  people  thereof,  under  the  recommendation  of  the 
legislatures,  for  their  assent  and  ratification.     Under  this. 
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mode  of  proceeding,  adopted  by  the  Convention,  by  Con- 
gress, and  by  the  States,  the  instnunent  was  submitted 
to  the  people.  From  these  conventions  the  Constitution 
derived  its  whole  authority.  The  Government  proceeds 
directly  from  the  people.  When  the  Constitution  was 
thus  adopted  it  was  a  complete  obligation  and  bound  the 
State  sovereignties.  .  .  .  The  government  of  the  Union,, 
then,  is  emphatically  and  truly  a  government  of  the  people. 
In  form  and  substance,  it  emanates  from  them.  Its  powers, 
are  granted  by  them  and  are  to  be  exercised  directly  on 
them  and  for  their  benefit.  If  any  one  proposition  could 
command  the  universal  assent  of  mankind  we  might  ex- 
pect it  would  be  this:  *  That  the  government  of  the  Union,, 
though  limited  in  its  powers,  is  supreme  within  its  sphere 
of  action.' "  » 

**That  power  is  called  sovereign  whose  actions 
are  not  subject  to  the  control  of  any  other  power,  so 
as  to  be  annulled  at  the  pleasure  of  any  other  human 
will."  » 

*'  There  is  no  such  thing  as  a  limitation  upon  sover- 
eignty." • 

When  we  are  seeking  the  true  source  of  law  in  the 
United  States,  it  is  clear  that  the  sanction  is  not  in 
the  sovereignty  of  the  governments  of  the  States. 
Such  power  as  gives  sanction  to  the  law  resides,  whether 
it  be  called  sovereignty  or  self-government,  or  some- 
thing else,  in  the  people  of  the  nation. 

§  79.  The  Source  of  Positive  Law  in  the  United 
States  is  a  Self-Limited  Popular  Sovereign.  — 
The  views  held  by  Austin  concerning  political  sover- 
eignty, and  the  relation  of  the  latter  to  positive  law^ 

*  McCuUoch  V.  Maryland,  4  Wheat.  405. 

'  Grotius,  De  Jure  Belli  ac  Pacis,  Bk.  I,  chap,  iii,  sec.  7. 

•  Essay  on  Sovereignty,  Woodrow  Wilson. 
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are  set  forth  by  him  in  a  series  of  propositions  con- 
stituting a  comprehensive  definition. 

**i.  If  a  determinate  human  superior,  not  in  the  habit 
of  obedience  to  a  like  superior,  receive  habitual  obedience 
from  the  bulk  of  a  given  society,  that  determinate  superior 
is  sovereign  in  that  society,  and  the  society  —  including 
the  superior  —  is  a  society  political  and  independent. 

**2.  Every  positive  law  is  set  directly  or  circuitously 
by  a  monarch,  or  sovereign  number,  to  a  person  or  persons 
in  a  state  of  subjection  to  its  author. 

**3.  The  power  of  a  monarch  properly  so-called,  or  the 
power  of  a  sovereign  number,  in  its  collegiate  and  sov- 
ereign capacity,  is  incapable  of  legal  limitation."  ^ 

"Austin,  applying  to  the  United  States  the  various 
requirements  of  his  abstract  definition  of  political  sover- 
eignty, discovers  the  political  sovereign  in  the  United 
States  to  be  the  States  taken  collectively.  To  the  States 
taken  collectively  —  the  States  in  Union  —  each  individ- 
ual is  subject.  In  other  words,  according  to  Austin,  the 
American  political  sovereign  is  an  oligarchical  body,  but 
the  numbers  of  this  body  are  States  instead  of  individu- 
als. The  States,  as  purely  political  organizations,  how- 
ever, consist  in  their  respective  electorates.  Conse- 
quently, when  the  political  sovereign  is  spoken  of  as  an 
oligarchy  of  States,  what  precisely  is  meant  is  that  the 
sovereign  is  the  electorates  of  the  various  States  acting 
together." ' 

Hurd  insists  that  Kent,  Story,  and  Webster  asserted 
that  the  American  people  existed  as  one  political 
body  merely  thereby  to  overthrow  the  doctrine  of 
State  sovereignty. 

*  Austin,  Province  of  Jurisprudence  Determined  (Campbeirs 
Edition,  1875),  p.  147. 

*  Irving  B.  Richman,  John  Austin  to  John  C.  Hurd  on  Sov- 
ereignty, Harvard  Law  Review,  Vol.  XIV,  353-371. 
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§  80.  The  Law  and  the  Individual  Will.  — 
Richman  enumerates  the  leading  views  concerning 
the  nattire  of  the  American  Union  which  have  been 
advanced. 

"The  first  is  that  which  was  maintained  by  the  State 
sovereignty  or  separatist  party  —  a  party  having  many 
adherents  in  Virginia,  but  whose  most  conspicuous  mem- 
bers were  the  South  Carolinians  headed  by  John  C.  Cal- 
houn. The  State  sovereignty  view  is  based  upon  three 
propositions:  (i)  that  the  States  were,  as  a  matter  of  fact, 
at  one  time  separately  sovereign;  (2)  that  sovereignty 
cannot  be  transferred  tinder  the  terms  of  any  legal  con- 
tract or  agreement;  and  (3)  that  sovereignty  cannot,  from 
its  nature,  be  divided  into  parts.  The  last  two  proposi- 
tions are  demonstrably  sotind.  It  is  evident  that  two  or 
more  actual  sovereigns  —  be  those  sovereigns  States  or 
individuals  —  cannot  make  a  legal  contract  by  which 
they  surrender  their  sovereignty  either  to  one  of  them- 
selves or  to  any  outside  sovereign,  for  a  legal  contract  is 
something  that  exists  only  as  there  exists  law  for  its  en- 
forcement; and  if  there  exists  law  for  the  enforcement  of 
a  contract  between  sovereigns,  the  sovereigns  are  not  in 
reality  sovereigns  at  all,  in  that  there  is  law  above  them. 
The  only  agreements,  therefore,  which  are  possible  be- 
tween sovereigns,  are  such  as  are  dependent  for  enforce- 
ment upon  purely  moral  considerations  —  such,  that  is  to 
say,  as  are  enforceable  only  with  the  consent  of  all  the 
parties  to  them,  and  this  is  just  what  the  State  sovereignty 
advocates  have  always  maintained.  It  is  equally  evident 
that  sovereignty  is  a  unit  and  indivisible.  But  as  to  the 
first  proposition  laid  down  in  support  of  the  State  sover- 
eignty view,  namely,  that  the  States  were  at  one  time 
separately  sovereign,  it  finds  no  justification  in  history. 
The  declaration  in  the  old  Articles  of  Confederation 
which  preceded  the  Federal  Constitution,  that  each  State 


21  o  Constitutional  Limitations 

retains  its  sovereignty,  freedom,  and  independence,  is 
doubtless  —  as  already  pointed  out  —  the  circumstance 
chiefly  relied  upon  as  proof  that  the  States  were  at  one 
time  separately  sovereign.  But  in  relying  upon  words  to 
prove  the  whereabouts  of  political  sovereignty,  the  ad- 
vocates of  separatism  forget  that  sovereignty  is  purely 
a  question  of  fact  —  a  political  not  a  legal  question. 
And  in  the  light  of  facts  the  States  have  never  been 
sovereign  otherwise  than  collectively  or  in  union.  In 
other  words,  the  States  gained  their  independence  from 
Great  Britain  not  individually  but  in  imion;  they  were 
able  to  maintain  such  independence  not  individually  but 
in  union;  their  local  governments  and  institutions,  therefore, 
no  less  than  the  general  or  Federal  government  or  institu- 
tions, depended  for  existence  upon,  and  solely  upon,  the 
States  collectively,  the  States  in  imion. 

'*The  second  view  is  that  which  before  the  Civil  War 
commanded  the  assent  of  such  men  as  Hamilton,  Story, 
and  Webster;  during  the  Civil  War,  of  such  men  as  Chase, 
Sumner,  and  Lincoln;  and  since  the  war,  of  such  men  as 
Garfield,  Blaine,  Judge  Cooley,  Justice  Miller,  and  a  host 
of  others.  The  political  parties  that  have  successively 
maintained  this  view  have  been  the  Federalist,  the  Whig, 
and  the  Republican,  and  the  view  itself  may  not  inaptly 
be  called  the  Nationalist  or  Consolidationist  view.  Its 
principal  tenets  are:  (i)  that  political  sovereignty  resides 
in  the  whole  people  of  the  country  —  the  people  en  masse^ 
the  unorganized  people;  (2)  that  the  Federal  Constitu- 
tion was  ordained  and  established  by  the  whole  people, 
and  that  this  instrument  created  the  federal  government 
and  re-created  the  States,  endowing  both  with  certain 
powers  of  sovereignty,  which  are  in  consequence  held  sub- 
ject to  the  Constitution  as  law." 

§  82.  Allegiance  op  the  Individual  is  to  the 
Nation. 
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"In  all  that  class  of  cases  before  the  Supreme  Court  of 
the  United  States  during  the  reconstruction  period  of 
which  Texas  v.  White  ^  is  an  illustration,  the  trend  of  judi- 
cial opinion  was  in  support  of  Chief  Justice  Chase's  dictum, 
that  the  American  Union  is  an  indestructible  union  of 
indestructible  States;  and  in  Congress,  in  spite  of  some 
strong,  but  on  the  whole  blind  protests,  the  same  trend  of 
opinion  is  discernible.  Chase's  dicttim  was  evidently  in- 
spired by  the  conviction,  generally  entertained,  that  in 
some  way  the  States  were  sovereign,  as  well  as  the  Union; 
and  that  the  eleven  States  that  undertook  to  secede  from 
the  Union  continued  to  exist  as  States,  as  political  socie- 
ties, in  spite  of  their  secession  attitude.  At  the  same 
time,  there  was,  in  no  less  degree,  the  general  belief  on  the 
part  of  the  Judges  of  the  Supreme  Court,  members  of  Con- 
gress, and  the  people,  that  the  individual  citizens  of  these 
eleven  recalcitrant  States  were  personally  amenable  to  the 
law  of  treason.  It  will  at  once  be  seen,  however,  that  the 
two  positions  are  contradictory.  If  the  eleven  State§  were 
in  any  intelligible  sense  sovereign,  they  coidd  conmiand 
the  allegiance  of  their  citizens,  and  this  for  purposes  of 
secession  as  well  as  for  any  other  purpose.  But  if  the 
citizens  of  these  States  became  secessionists  because  their 
States  so  demanded,  then  they  had  not  freedom  of  choice 
and  were  not  legally  chargeable  with  treason." 

The  action  of  a  State  cannot  change  the  condition 
of  the  citizens  of  that  State.  It  was  never  just  to 
visit  upon  the  innocent  the  sins  of  the  guilty.  The 
case  was  forcefully  put  by  Burke '  when  he  said  that 
a  whole  people  cannot  be  indicted.  Now,  the  States 
are  sovereign,  or  they  are  not;  allegiance  to  a  State 
that  is  sovereign  cannot  fix  guilt  upon  the  citizen;* 

»  7  Wall.  700. 

*  speech  on  Conciliation  with  America. 

■  See  United  States  v.  Smith,  5  Wheaton,  153;  United  States 
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nor  can  citizenship  of  a  State  that  is  not  sovereign  be 
an  excuse  for  individtial  treason.  If  the  State  is 
Sovereign,  then  the  State  cannot  be  reached  through 
the  individuals  or  directly.  If  the  State  is  not  sover- 
eign, it  cannot  put  off  its  subordinate  condition,  nor 
may  it  so  act  as  to  have  the  condition  devested  as  a 
penalty.  Of  course,  allegiance  of  the  State  to  the 
Nation  directly  or  through  its  members  must  imply 
the  allegiance  of  individuals.  No  allegiance  can  be  so 
weak  as  to  be  dissolvable,  and  have  any  obligation  for 
the  continuance  of  the  allegiance.  If,  therefore,  the 
national  government  receives  any  allegiance  from  the 
States  it  may  enforce  the  continuance  thereof.  The  only 
thing  upon  which  it  may  be  enforced  is  the  indi- 
vidual, and  the  same  unconditional  and  continuing 
allegiance  must  restilt  for  the  individual.  No  other 
result  could  be  reached.  The  language  of  the  Con- 
stitution must  be  taken  to  be  of  the  absolute  meaning 
conveyed  by  the  expressions.  If  the  only  content  of 
these  expressions  consistent  with  truth  and  logic 
excludes  a  competing  sovereignty,  then  all  the  words 
in  support  of  this  sovereignty,  whether  written  or  read 
into  the  Constitution,  would  not  create  the  competing 

V.  Ambrose  Light,  25  Fed.  408;  United  States  v.  Baker,  1861,  5 
Blatch.  6;  Dole  v.  The  N.  E.  M.  M.  Ins.  Co.  (Golden  Rocket  Case), 
1863,  6  Allen,  373,  2  Clifford's  C.  C.  Reports,  1864,  394-434;  Fifield 
V.  Ins.  Co.,  1864,  47  Pa.  St.  166,  168-174;  Dana's  Wheaton,  84, 
196-200;  Appleton's  Cyclopedia  of  Am.  Biography,  sub.  notn. 
Kantz,  and  articles  by  Rear  Admiral  Kantz  in  Harper's  Weekly, 
1898,  Vol.  XLII,  pp.  159,  160,  178-182;  The  Montezuma,  1877, 
The  Huascar,  1877,  3  Whart.  Dig.  474;  Hall's  Int.  Law,  277-278; 
The  Magellan  Pirates,  i  Spinks*  Eccl.  v.  Adm.  Rep.  81 ;  Le  "Louis," 
2  Dodson,  210,  1817;  The  Am^ie,  1810,  i  Act.  240;  The  Fortuna, 
181 1,  I  Dod.  81;  Madrazo  v.  Willes,  1820,  3  B.  &  Aid.  353;  The 
Antelope,  1825,  10  Wheat.  66;  Dana's  Wheat.,  Notes  83.  84,  85. 
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sovereignty.  That  is,  the  paramount  sovereign  wotdd 
either  continue  absolute  or  would  cease.  It  has  never 
been  denied  that  the  nation  is  sovereign. 

§  83.  Undivided  National  Sovereignty  secures 
THE  Right  of  Political  Association.  —  It  follows 
that  there  can  be  no  combination  in  a  political  sense 
existing  under  that  sovereign  which  would  have  for 
effect  to  weaken  the  force  of  the  sovereignty  from 
which  it  derives  its  existence  and  validity.  There  is 
no  allegiance  other  than  to  the  nation.  Whatever 
association  individual  members  of  the  nation  may 
form  cannot  compete  with  the  paramount  sovereign 
in  any  way.  With  this  limitation,  the  right  to  associate 
is  absolute.  In  other  words,  under  the  law  of  sover-^ 
eignty,  men  may  associate  for  whatever  lawful  purpose. 
They  may  associate  for  political  purposes,  and  herein 
we  find  that  these  associations  have  the  lawful  powers 
consented  to  by  the  members.  In  this  sense  the  United 
States  is  not  different  from  the  States,  cities,  or  what- 
ever association.^  The  only  difference  is  one  of  ntmi- 
bers,  for  to  the  general  government  all  have  consented. 
The  question  of  sovereignty,  then,  resolves  itself  into 
the  very  common  right,  that  of  self-government,  a 
right  not  peculiar  to  a  State  or  to  a  nation,  but  char- 
acteristic  of  all  the  self-directing  sentient  members 
of  the  human  family,  *  Upon  any  theory  of  our  national 
existence,  we  must,  therefore,  premise  the  sovereignty 
of  the  nation.  Nor  can  any  theory  destroy  the  direct 
relation  between  it  and  the  individual,  unless  it  be 
that  of  the  State  as  subject.  This  theory  is  also 
untenable,  for  whether  the  State  be  considered  an 

*  See  Webster,  Works,  Vol.  VI,  p.  121,  argument  in  United 
States  Bank  v.  Primrose,  13  Pet.  519. 
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administrative  division,  a  conventional  congeries  of 
people,  or  a  historical  survival  of  popular  grouping, 
the  fact  is  that  the  State  is  composed  of  people  whose 
affairs  it  administers,  and  that  the  allegiance  of  every 
one  of  these  people  is  to  the  nation  which  protects 
them  in  the  exercise  within  the  States  of  their  inalien- 
able rights.  The  people  are  sovereign  through  the 
nation  and  it  through  them. 

Thus  whether  the  State  is  the  body  through  which 
the  people  act  to  support  the  nation,  one  of  the  pur- 
poses for  which  the  State  acts,  is  to  perform  what 
other  ftmctions  are  confided  to  it  by  the  people  as 
principals.  As  the  people  are  the  principals  in  the 
one  case,  so  they  are  in  the  other.  The  people  of  the 
States  may  change  their  form  of  self-government  in 
any  manner  not  inconsistent  with  the  law  of  the 
supreme  government  and  not  in  limitation  of  the 
rights  of  the  individuals.  If  it  were  otherwise  there 
would  be  no  self-government  and  the  national  govern- 
ment would  fall,  its  control  of  its  members  being 
divided  among  the  States.  This  was  what  the  seceders 
attempted,  but  it  is  to  be  noticed  that  the  grotmd  was 
that  the  national  government  did  not  protect  the 
rights  of  citizens  in  other  States,  and  upon  that  ground 
they  were  theoretically  justified. 

§  84.  The  Supremacy  of  Law  and  the  Judiciary. 
—  Common  sense  as  applied  to  the  Constitution 
admits  of  only  one  conception  of  our  national  exist- 
ence, namely,  that  ''We,  the  People  of  the  United 
States,"  who  were  one  people  as  a  fact  when  they 
first  **  ordained  and  established  this  Constitution  for 
the  United  States  of  America,'*  are  one  people  with 
one  sovereign  and  one  law.     This  was  the  notion  of 
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the  framers  and  the  result  of  their  political  philoso- 
phy. That  body  of  English  Whig  doctrines  culminat- 
ing in  Locke's  political  philosophy  was  the  basis  of 
the  political  theories  of  the  colonies/  The  people  are 
the  source  of  the  law,  and  in  our  system  of  government 
it  is  impossible  to  reverse  the  order  and  place  the 
State  above  the  source  of  the  law.  Nor  can  the  govern- 
ment of  one  State  be  properly  called  the  source  of  any 
law.'    Professor  Dicey  says: 

"  Federalism,  lastly,  means  legalism  —  the  predominancy 
of  the  judiciary  in  the  Constitution  —  the  prevalence  of  a 
spirit  of  legality  among  the  people."  • 

He  adds  with  reference  to  the  United  States . 

**No  separate  legislature  throughout  the  land  is  more 
than  a  subordinate  law-making  body,  capable  in  strictness 
of  enacting  nothing  but  by-laws ;  the  powers  of  the  execu- 
tive are  again  limited  by  the  Constitution;  the  interpre- 
ters of  the  Constitution  are  the  Judges.  The  Bench, 
therefore,  can  and  must  determine  the  limits  of  the  author- 
ity both  of  the  government   and  of  the  legislature;  its 

^  Andrew  C.  McLaughlin,  Social  Compact  and  Constitutional 
Construction,  Am.  Hist,  Review,  Vol.  V,  467. 

'  "The  States  ought  to  be  placed  as  much  tmder  control  of  the 
general  government,  at  least  as  much  as  they  formerly  were 
tmder  the  King  and  British  Parliament."  Madison,  Yates'  Min- 
utes, Vol.  I,  Elliot's  Debates,  461,  Jameson,  Const.  Conventions, 
sec.  49. 

In  the  case  of  Luther  v.  Borden  (1849,  7  How.  i),it  was  held 
that  the  Constitution  had  vested  the  power  of  recognizing  a  State 
government  in  Congress;  that  it  was  therefore  a  political  not  a 
judicial  question.  See  Texas  v.  White,  7  Wall.  700;  Taylor  and 
Marshall  v.  Beckham,  178  U.  S.  548;  McCulloch  v.  Maryland,  4 
Wheat.  316;  Lane  County  V.  Oregon,  7  Wall.  71;  Ex  parte  Siebold, 
100  U.  S.  371;  The  Three  Friends,  166  U.  S.  x;  U.  S.  v.  Palmer,  3 
Wheat.  634;  Foster  V.  Neilson,  2  Pet.  317. 

•  The  Law  of  the  Constitution,  4th  ed.  p.  164. 
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decision  is  without  appeal;  the  consequence  foUows  that 
the  Bench  of  Judges  is  not  only  the  guardian  but  also 
the  master  of  the  Constitution." 

To  what,  then,  can  the  judges  of  the  States  refer, 
beyond  the  Constitution  of  the  State  and  the  Consti- 
tution of  the  United  States,  but  the  common  law  of 
the  land?  The  courts  of  the  United  States  may  con- 
strue the  Constitution  only  where  the  matter  is  capable 
.  of  presenting  a  case  in  law  or  in  equity,  but  those  pro- 
visions of  the  Constitution  which  they  may  apply  sum 
up  the  whole  common  law.  And  as  the  constitution 
of  no  State  can  change  either  the  Constitution  or  the 
laws  of  the  United  States,  and  as  the  legislature  of 
the  State  cannot  change  the  common  law  of  the  State, 
the  source  of  the  common  law  being  in  the  people  and  the 
law  being  wider  than  any  State,  there  seems  to  be  no 
legal  basis  for  distinction  between  the  common  law  of 
a  State  and  the  common  law  of  the  United  States. 
To  say  that  the  source  of  law  is  the  people,  is  to  deny 
arbitrary  power;  to  charge  the  application  of  law  to 
any  branch  of  government,  is  to  declare,  as  was  de- 
clared by  our  ancestors,  the  supremacy  of  law,  that 
government  is  of  laws,  not  of  men.  This  they  did  by 
restricting  political  power  by  constitutional  expression 
of  common  law  safeguards  and  by  confiding  the  law 
as  distinct  from  politics  to  the  judiciary.* 

"The  supremacy  of  the  judiciary,  whether  it  exists  under 
a  federal  or  under  a  unitary  constitution,  finds  its  idtimate 
logical  foundation  in  the  conception  of  law  as  distin- 
guished    from    the    possession    and    exercise   of    govern- 

»  See  end  of  Declaration  of  Rights  of  Massachusetts;  Thayer, 
Cases  on  Constitutional  Law,  Vol.  I,  p.  25;  Harrington,  Oceana 
(published  in  1656),  Works,  3ded.,  155,  158. 
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mental  power.  If  governmental  power  is  in  any  case 
unlimited,  the  exercise  of  it  is  not  subject  to  any  law,  and 
it  is  therefore  impossible  that  the  judiciary,  in  such  circum- 
stances, should  have  any  authority  to  declare  any  exercise 
of  it  invalid.  But  if  governmental  power  is  in  any  case 
limited  by  a  law  proceeding  from  a  source  superior  in  politi- 
cal power  to  the  organ  by  which  such  limited  power  is  ex- 
ercised, the  constant  and  immediate  supremacy  of  that 
law  cannot  be  maintained  without  the  existence  of  a  sepa- 
rate tribtmal  which  has  authority  to  declare  the  content 
of  that  law  whenever  an  appeal  is  made  to  it  to  do  so  in 
exercise  of  its  proper  ftmctions.  The  courts  of  law  in 
England  have  not  hesitated  to  declare  acts  of  the  Crown, 
legislative  and  executive,  invalid,  because  they  were  con- 
trary to  law,  and  the  Crown  is  tmder  the  law.  The  law  in 
many  of  those  cases  was  unwritten,  but  it  was  none  the  less 
definite  law;  and  the  authority  of  the  courts  to  declare  it, 
maintained  its  supremacy  so  long  as  it  continued  to  exist. 
If,  under  a  written  constitution,  the  powers  of  the  legis- 
lative organ  of  the  government  are  defined  and  limited, 
the  supremacy  of  the  law  which  defines  and  limits  those 
powers  cannot  be  regularly  and  constantly  maintained 
against  attempted  infringements  of  it  by  the  legislature, 
if  there  is  not  a  separate  tribunal  invested  with  authority 
to  declare  that  law  at  the  appeal  of  any  person  who  claims 
the  protection  of  it.  The  conception  of  the  supremacy  of 
the  law  above  the  possession  and  exercise  of  governmental 
power  is  the  peculiar  achievement  and  inheritance  of  the 
English-speaking  race.  But  before  any  conception  or 
ideal  of  the  social  or  political  relations  of  men  can  produce 
practical  results,  it  must  be  embodied  in  one  or  more 
social  or  political  institutions;  and  in  the  supremacy  of 
the  judiciary  the  conception  of  the  supremacy  of  the  law 
has  found  its  appropriate  and  beneficial  application  to  the 
legal  and  political  relations  of  the  individual  to  the  state."  * 

*  A.  Inglis  Clark,  Harvard  Law  Review,  October.  1903,  Vol.  XVII, 
18. 
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§  85.  State  Courts  administer  National  Law 
Subject  to  Appeal.  — 

**  It  is  of  the  nature  of  the  judicial  power  to  decide  upon 
the  constitutionality  of  any  law  or  act  of  the  government. 
The  supremacy  of  the  Constitution  over  all  such  laws  and 
acts  is  admitted  in  theory ;  but  how  shall  this  supremacy 
be  made  effectual,  unless  in  the  decision  of  controversies 
arising,  etc.,  if  the  courts  trying  the  question  cannot  give 
practical  supremacy  to  the  Constitution  by  declaring  the 
law  or  act  of  the  government  inoperative,  null  and  void.? 
It  is  therefore  of  the  very  nature  of  judicial  power  to  sub- 
ordinate the  laws  and  acts  of  the  government  to  the  Consti- 
tution by  declaring  such  acts  to  be  null  and  void  where  they 
conflict  with  the  Constitution.^ 

"The  leading  case  of  Marbur>''i;.  Madison,'  in  which  the 
masteriy  judgment  of  Chief  Justice  Marshall  has  exhausted 
the  reason  for  this  principle,  is  all  that  may  be  referred  to. 
That  such  a  power  was  contemplated  by  the  Constitution  is 
evident  from  the  writings  in  the  Federalist}  It  is  obvious, 
however,  that  the  judicial  power  of  each  State,  in  deciding 
upon  a  case  arising  under  the  Constitution,  might  be  in 
favor  of  the  constitutionality  of  the  law  or  act  of  the  govern- 
ment, and  the  decision  in  another  State  might  be  against  it. 
The  effect  of  these  diverse  decisions  upon  the  same  class 
of  cases  arising  tmder  the  Constitution,  while  conclusive  as 
to  the  particular  controversy,  would  make  the  Constitu- 
tion in  effect  different  in  the  different  States  and  in  its  ap- 
plication to  these  various  cases.  The  Constitution  itself, 
therefore,  declared  to  be  the  supreme  law  of  the  land,  would 
be  one  thing  in  one  State  and  a  different  thing  in  another 
State.  This  would  be  not  only  an  anomaly  in  our  sys- 
tem, but    a  great   grievance;  for  instead  of  one  uniform 

«  Tucker  on  the  Constitution,  p.  763,  Vol.  I,  sec.  367. 

'  I  Cranch,  137,  176. 

»  Nos.  LXXX.  LXXXI,  LXXXII. 
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Constitution  operating  either  upon  all  the  States  and  the 
people  of  the  entire  Union,  we  should  have  as  many  Consti- 
tutions, in  effect,  as  there  were  diverse  opinions  among  the 
State  judges  deciding  such  questions.  It  is  therefore  of  the 
first  importance  that  some  means  should  be  devised,  and 
that  through  the  judicial  department,  for  making  the  Con- 
stitution uniform  in  its  operation  by  uniform  decisions  as  to 
its  meaning  in  every  State  in  the  Union,  and  binding  upon 
all  the  people  of  all  the  States.  How  is  this  uniformity  to 
be  reached?  ...  A  method  was  adopted  by  the  act  of 
1789  and  has  continued  until  this  day.  The  twenty-fifth 
section  of  that  act  provided  that  when  the  highest  appel- 
late court  decided  adversely  to  a  right  claimed  under  the 
Constitution  of  the  United  States,  or  under  a  treaty  or  law 
of  the  United  States,  the  party  so  decided  against  might 
appeal  from  the  supreme  appellate  court  of  the  State  to 
the  Supreme  Court  of  the  United  States.  This  allowed  to 
the  litigants  all  the  advantage  which  they  might  claim 
from  the  litigation  being  conducted  in  the  local  State  court. 
The  party  whose  Constitutional  right  might  be  supposed  to 
be  violated  by  the  decision  of  the  inferior  court  was  re- 
quired to  secure  the  vindication  of  his  right  by  final  appeal 
to  the  appellate  court  of  the  State.  If  this  last  decided 
adversely  to  his  claim  he  could  make  his  appeal  to  the  Su- 
preme Court  of  the  United  States." 

§  86.  The  Rights  protected  by  the  First  Eight 
Amendments  are  protected  by  the  Law  adminis- 
tered BY  State  Courts.  —  The  conclusion  reached 
by  Chief  Justice  Marshall  nearly  sixty  years  ago,^ 
that  the  first  eight  amendments'  containing  general 
guarantees  of  civil  and  religious  liberty  and  protection 
to  person  and  property,  are  limitations  upon  federal 

*  Barron  v.  Baltimore,  7  Peters,  243. 

•  Emlin  McClain,  Federal  Protection  against  State  Power, 
Harvard  Law  Review.  March,  1893,  Vol.  VI,  408. 
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power,  and  cannot  be  invoked  as  against  an  exercise 
of  power  by  the  States,  has  been  accepted  in  a  long 
line  of  decisions,  and  has  been  acquiesced  in  as  final 
and  conclusive  by  all  writers  upon  constitutional 
law.*  This  does  not  extend  the  political  power  of 
the  States,  limit  rights  of  national  citizenship,  or  restrict 
the  scope  either  of  national  statutes  or  the  controlling 
constitutional  or  common  law  principles.  The  applica- 
Hon  of  law  by  State  courts  is  not  the  exercise  of  a  State 
power  but  the  application  of  that  law  which  the  judges  are 
sworn  to  uphold. 

The  case  of  Barron  v.  Baltimore '  was  one  in  which 
the  provision  of  the  Fifth  Amendment  prohibiting 
the  taking  of  private  property  for  a  public  use  without 
just  compensation  was  invoked  as  against  a  State 
statute  and  was  held  not  a  basis  for  the  interference  of  the 
Federal  courts.  Yet  it  would  not  be  said  that  such  a 
statute  would  be  constitutional  if  it  violated  the  con- 
stitutional principle ;  —  and  Maryland  not  being  satis- 
fied with  the  similar  prohibition  in  her  own  constitution 
in  1867  made  the  constitution  and  laws  of  the  United 
States  the  law  of  Maryland,  The  decision  would  be 
different  under  the  Fourteenth  Amendment.'  The  doc- 
trine has  boon  announced  as  to  freedom  of  religion,^  as 
to  criminal  prosecutions  in  general,*  as  to  previous  jeop- 
ardy.* as  to  cruel  and  unusual  pimishments,'  as  to  trial 

*  Story  on  the  Constitution,  sees.  301-305,  and  1857-1868; 
CiH^ley,  Const,  Lim.  ^^th  ed.)  2q:  Hare.  Am.  Const.  Law,  chap,  xxiv 
V^^^;  NonvtHxi  r.  Baker,  172  U.  S.  stq, 

»  7  Peters.  343  ^§33). 

»  Xonvtxui  V.  Baker.  173  U,  S.  260. 

*  Pemioli  r.  New  Orleans.  3  How.  5 So. 

*  T\\-itchell  r.  Commonwealth.  7  Wall,  331. 

*  Fox  r.  Ohio.  5  How.  410. 

*  Pt^rv-ear  r.  Commonwealth.  5  Wall.  47  s;  In  rt  Kemmler,  136 

r.  s,  43«> 
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by  jury  in  suits  at  common  law,*  as  to  issuing  warrants 
only  on  probable  cause  supported  by  oath,'  as  to  the 
right  peaceably  to  assemble,*  as  to  the  right  to  bear 
arms,*  and  as  to  immunity  from  quartering  soldiers,* 
that  rights  of  national  citizenship  may  be  different 
from  those  of  citizenship  of  a  State,  and  may  be  pro- 
tected by  the  ordinary  procedure  of  the  courts  of  the 
State. 

§  87.  The    First    Eight    Amendments     really 

APPLY  TO  THE  StATES.  ThE  FOURTEENTH  AMEND- 
MENT. —  It  is  asserted  by  some  writers  that  it  would 
be  well  that  the  first  eight  amendments  should  be 
held  not  to  apply  to  the  States.  This  implies,  as 
pointed  out  by  Tucker,*  a  different  Constitution  of  the 
United  States  in  every  State,  or  (if  the  State  judges 
are  not  boimd  to  consider  the  Constitution)  a  failure 
of  those  guarantees  which  make  the  Constitution 
more  than  an  organic  administrative  law.  To  justify 
diversity  in  the  States  it  is  said  that  it  will  permit 
experiments  in  single  States  which  may  be  adopted 
or  rejected  in  the  other  States.  This  asstmies  that 
the  law  is  empirical,  which  it  distinctly  is  not,  especially 
in  the   matter  of  fimdamental  rights.     William   D. 

»  Edwards  v,  Elliot,  21  Wall.  557;  Walker  v.  Sauvinet,  92  U.  S. 
90;  see  Murray's  Lessee  v.  Hoboken  L.  &  I.  Co.,  18  How.  280. 
'  Smith  V.  Maryland,  18  How.  71. 

•  U.  S.  V.  Cruikshank,  92  U.  S.  542 ;  North  Carolina  v.  Newsom, 
5  Iredell,  250. 

•  Presser  v.  Illinois,  116  U.  S.  252. 

•  Boyd  V.  United  States,  116  U.  S.  616,  a  result  of  the  doctrine 
enunciated  by  Lord  Camden  in  Entick  v.  Carrington  and  Three 
King's  Messengers,  19  Howell's  State  Trials  (1765),  1030.  A 
territorial  legislature  in  Utah  could  not  abolish  jury  trial,  Thomp- 
son V.  Utah,  170  U.  S.  343;  American  Publishing  Co.  v.  Fisher, 
166  U.  S.  464;  Springville  v.  Thomas,  166  U.  S.  707. 

•  On  the  Constitution,  sec.  367. 
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Guthrie  *  expresses  the  opinion  that  the  first  eight 
amendments  apply,  in  their  prohibitions,  to  the 
States.  Whether  they  should  have  been  held  in  the 
beginning  to  apply  to  the  States  does  not  touch  the 
other  question  whether  the  Fourteenth  Amendment 
includes  the  extension  of  these  articles  as  a  necessary 
part  of  the  guarantees  provided  in  that  amendment. 
Speaking  of  the  Fourteenth  Amendment,  Mr.  Guthrie 
says : ' 

**The  second  clause  of  section  i  provides  that  *no 
State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immimities  of  citizens  of  the  United 
States.' 

*'This  language  presents  a  question  of  greatest  personal 
interest  to  every  citizen.  What  are  the  privileges  and  im- 
munities of  citizens  of  the  United  States  which  are  thus 
not  to  be  abridged  ?  It  must  surely  be  those  privileges  and 
immtmities  which  attach  to  citizens  of  the  United  States  as 
such,  and  not  as  citizens  of  any  particular  State  or  Terri- 
tory embraced  within  the  Union;  it  must  be  those  privi- 
leges and  immunities  which  belong  to  them  as  citizens 
under  the  government  established  by  the  Constitution  of 
the  United  States  and  regulated  by  the  laws  of  Congress  — 
the  privileges  and  immimities  that  James  Wilson '  would 
have  characterized  as  'federal  liberty.'  Among  these 
privileges  and  immunities  are  the  fundamental  rights  of 
the  individual  which  are  mentioned  in  the  first  eight  amend- 
ments to  the  Constitution. 

"Unless  *the  privileges  and  immimities  of  citizens  of  the 
United  States'  are  derived  from  the  Constitution  of 
the  United  States,  it  is  difficult  to  see  from  what  source 
they  are  derived.     They  cannot  have  their  origin  in  the 

*  Guthrie,  The  Fourteenth  Amendment. 
'  The  Fourteenth  Amendment,  58. 

*  Wilson's  Works  (ed.  1896),  p.  539. 
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constitutions  or  laws  of  the  respective  States,  because 
those  constitutions  and  laws  create  or  declare  the  privi- 
leges and  immunities  of  their  own  citizens,  not  of  citizens 
of  the  United  States.  Moreover,  the  privileges  and  im- 
munities created  by  the  constitution  and  laws  of  one  State 
are  not  the  same  as  those  created  by  the  constitution  and 
laws  of  another.  They  might  differ  in  every  State.  If 
the  true  interpretation  be  that  these  privileges  and  im- 
munities are  such  as  the  States  grant,  not  only  may  the 
privileges  and  immunities  protected  by  the  Fourteenth 
Amendment  be  inconsistent  with  each  other,  but  the  pro- 
tection afforded  may  be  continually  varying  on  account  of 
changes  in  the  constitutions  and  laws  of  the  different 
States.  As  was  well  said  by  the  Supreme  Court  *  in  one  of 
the  earliest  cases  construing  the  amendment:  'There  are 
certain  privileges  and  immunities  which  belong  to  a  citizen 
of  the  United  States  as  such;  otherwise  it  would  be  non- 
sense for  the  Fourteenth  Amendment  to  prohibit  a  State 
from  abridging  them.' 

**  There  can  be  no  doubt  that  the  Reconstruction  Com- 
mittee understood  and  contemplated  that  among  the  priv- 
ileges and  immunities  they  were  seeking  to  protect  against 
invasion  or  abridgment  by  the  States  were  included  those 
set  forth  in  the  first  eight  amendments.'  The  Committee's 
report  declared  that  it  was  necessary  to  have  such  *  changes 
in  the  organic  law  as  shall  determine  the  civil  rights  and 
privileges  of  all  citizens  in  all  parts  of  the  republic'  In 
submitting  the  amendment  to  the  Senate,  on  behalf  of  the 
Committee,  Senator  Howard  presented  what  he  said  were 
*the  views  and  motives  which  influenced  the  committee 
and  the  ends  it  aims  to  accomplish.'      Speaking  of  the 

»  Miller,  J.,  in  Bradwell  v.  The  State,  i6  Wall.  130,  138. 

'  *'  It  is  never  to  be  forgotten  that  in  the  construction  of  the  Con- 
stitution here  relied  upon,  we  are  to  place  ourselves  in  the  position 
of  the  men  who  framed  that  instrument."  Mr.  Justice  Miller  in 
€x  parte  Bain,  121  U.  S.  i,  12. 
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privileges  and  immunities  of  citizens  of  the  United  States 
he  said,  'We  may  gather  some  intimation  of  what  probably 
will  be  the  opinion  of  the  judiciary  by  referring  to  a  case 
adjudged  many  years  ago.*  He  then  quoted  at  length 
from  Corfieldv.  Coryell/  and  proceeded  to  say:  'Such  is  the 
character  of  the  privileges  and  immunities  spoken  of  in 
the  second  section  of  the  fourth  article  of  the  Constitution. 
To  these  privileges  and  immunities,  whatever  they  may  be, 
should  be  added  the  personal  rights  guaranteed  and  se- 
cured by  the  first  eight  amendments  of  the  Constitution. 
The  great  object  of  the  first  section  of  this  amendment  is  to 
restrain  the  power  of  the  States  and  compel  them  at  all 
times  to  respect  these  great  ftmdamental  guaranties.' 

"From  these  statements  as  to  the  declared  purpose  of 
the  framers,  officially  and  authoritatively  made  to  the 
Senate  on  behalf  of  the  Reconstruction  Committee,  it 
would  seem  to  be  entirely  clear  that  the  intention  was  that 
the  essential  rights  of  life,  liberty,  and  property,  distinctly 
recognized  in  the  Constitution  and  in  the  first  eight  amend- 
ments, should,  by  the  Fourteenth  Amendment,  be  made  the 
indisputable  and  secure  possession  of  every  citizen  of  the 
United  States,  beyond  the  power  of  any  State  to  abridge. 
Yet  the  result  of  judicial  interpretation  has  been  almost  to 
uphold  the  contention  that  the  clause  in  question  is  prac- 
tically meaningless  and  superfluous,  and  that  the  States  may 
abridge  and  deny  many  of  the  rights  expressly  recognized  in 
and  by  the  first  eight  amendments,  notwithstanding  the 
avowed  purpose  and  intention  of  the  Reconstruction  Com- 
mittee and  of  Congress.  But  although  the  decisions  of  the 
Supreme  Court  tend  to  support '  the  view  that  the  States 
may  invade  and  deny  many  of  the  privileges  and  immuni- 

»  4  Wash.  C.  C.  Rep.  371,  380. 

'  See  Wm.  H.  Dunbar's  Article  in  Harvard  Law  Review,  Vol.  I, 
307,  "The  Anarchists*  Case  before  the  Supreme  Court/*  in  which 
the  writer  deplores  the  tendency  of  the  Supreme  Court  to  deny  to 
the  States  the  right  and  power  of  invading  the  rights  here  discussed. 
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ties  of  United  States  citizens  thus  mentioned  except  in  so 
far  as  they  are  protected  by  the  provisions  requiring  due 
process  of  law  and  equal  laws,  it  cannot  be  said  that  the 
question  has  ever  been  adequately  presented  to  the  court 
or  decided  by  it.  The  power  of  the  States  to  abridge  these 
great  rights  of  citizens  can  never  be  conceded  until  the  court 
shall  expressly  so  decide  in  a  case  involving  the  exact 
question  and  adequately  argued.* 

"The  point  that  the  privileges  and  immunities  of  citi- 
zens of  the  United  States  include  the  rights  protected  by  the 
first  eight  amendments  was  made  in  the  case  of  Chicago 
Anarchists'  in  1887,  by  Mr.  John  Randolph  Tucker,  a  dis- 
tinguished advocate  and  constitutional  lawyer.  Chief 
Justice  Waite  mentioned  the  contention  in  the  opinion  of 
the  court,  but  it  was  found  unnecessary  to  decide  the  ques- 
tion. In  April,  1892,  Mr.  Justice  Field  said,  after  much 
reflection,  he  thought  that  the  privileges  and  immtmities 
of  citizens  of  the  United  States  were  such  as  had  their  rec- 
ognition in  or  guaranty  from  the  Constitution  of  the 
United  States.  *This  definition,*  he  added,  *is  supported 
by  reference  to  the  history  of  the  first  ten  amendments  to 
the  Constitution,  and  the  amendments  which  followed  the 

*  What  rights  are  fundamental  may  now  be  said  to  be  deter- 
minable by  the  Supreme  Court  of  the  United  States.  The  question 
was  pressed  in  Maxwell  v.  Dow,  176  U.  S.  581,  Harlan,  J.,  saying 
at  pp.  610,  616,  617,  that  although  certain  rights  are  inherent 
and  inalienable,  the  Constitution  of  the  United  States  does  not 
stand  in  the  way  of  a  State  striking  down  guarantees  of  life  and 
liberty  that  English-speaking  people  have  regarded  for  centuries 
as  vital  to  personal  sectirity.  See  a  distinction  between  natural 
rights,  enforced  in  the  Constitution,  and  artificial  or  remedial  rights 
pectiliar  to  our  own  system  of  jurisprudence  in  Downes  v.  Bid  well, 
182  U.  S.  244,  by  Brown,  J.,  quoting  Minor  v.  Happersett,  21  Wall. 
162.  The  dictum  in  the  Downes  case  became  the  rule  of  decision 
in  the  Manldchi  case,  190  U.  S.  197,  applying  habeas  corpus  in 
Hawaii. 

'  Spies  V.  Illinois.  123  U.  S.  131,  150,  170.  The  question  was 
also  raised  in  the  brief  of  B.  F.  Butler. 
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late  civil  war.**  At  the  same  time  Mr.  Justice  Harlan,  on 
behalf  of  himself  and  Mr.  Justice  Brewer,  said:  *I  fully 
concur  with  Mr.  Justice  Field,  that  since  the  adoption  of 
the  Fourteenth  Amendment,  no  one  of  the  fundamental 
rights  of  life,  liberty,  or  property,  recognized  and  guaran- 
teed by  the  Constitution  of  the  United  States,  can  be 
denied  or  abridged  by  a  State  in  respect  to  any  person 
within  its  jurisdiction.  These  rights  are,  principally,  enu- 
merated in  the  earlier  amendments  of  the  Constitution. 
They  were  deemed  so  vital  to  the  safety  and  security  of  the 
people,  that  the  absence  from  the  Constitution,  adopted 
by  the  Convention  of  1787,  of  express  guaranties  of  them, 
came  very  near  defeating  the  acceptance  of  that  instnmient 
by  the  requisite  number  of  States.* '  In  the  Kemmler  case, 
which  went  up  from  the  New  York  Court  of  Appeals  and 
involved  the  constitutionality  of  the  law  providing  for  the 
execution  of  condemned  murderers  by  electricity,  the  valid- 
ity of  which  was  challenged  on  the  ground  that  it  inflicted 
a  cruel  and  unusual  pimishment,  Chief  Justice  Fuller  in- 
timated that  it  was  not  and  could  not  be  contended  that 
the  Eighth  Amendment  applied  to  the  States.'  The  re- 
marks of  Chief  Justice  Fuller  in  this  case  were  clearly  im- 
necessary  for  the  decision  of  the  cause  and  could  hardly  be 
considered  as  expressing  his  settled  judgment.  The  point 
was  again  raised  but  not  decided  in  Craemer  v.  Washington,* 
and  in  Krug  v,  Washington  State.*  An  examination  of  the 
records  in  the  Kemmler  case  and  in  the  other  cases  which 

1  O'Neil  V.  Vermont,  144  U.  8.  323,  361,  dissenting  opinion;  see 
also  Hodgson  v.  Vermont,  168  U.  S.  262,  272;  and  compare  also 
the  earlier  cases  of  Bartmeyer  v.  Iowa,  18  Wall.  129;  U.  S.  v.  Reese, 
92  U.  S.  214;  U.  S.  V.  Cruikshank,  92  U.  S.  542;  Hurtado  v.  Cali* 
fomia,  no  U.  S.  516;  and  Presser  v.  Illinois,  116  U.  S.  252. 

'  O'Neil  V.  Vermont,  144  U.  S.  323,  370. 

»  In  re  Kemmler,  136  U.  S.  436,  446;  see  also  Thorington  v^ 
Montgomery,  147  U.  S.  490,  49a. 

<  164  U.  S.  704. 

»  164  U.  S.  704, 
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suggest  that  the  first  eight  amendments  are  not  applicable 
to  the  States  since  the  adoption  of  the  Fourteenth  Amend- 
ment, will  show  that  the  real  point  was  either  not  made  or 
was  inadequately  presented,  and  that  the  cases  turned 
principally  upon  the  construction  of  the  requirement  of  due 
process  of  law.  Of  course,  before  the  adoption  of  the 
Fourteenth  Amendment,  it  was  well  settled  that  the  first 
eight  amendments  applied  to  the  national  government 
alone.* 

"  In  the  famous  case  of  Hurtado  v,  California,'  decided 
in  1884,  the  privilege  and  immimity  conferred  by  the  Fifth 
Amendment  —  i.e.,  presentation  or  indictment  by  a  grand 
jury  in  a  capital  case  —  was  merely  mentioned  in  the  as- 
signment of  errors,  and  the  constitutional  point  we  are  con- 
sidering was  not  argued  in  the  briefs  of  coimsel  and  was  not 
«ven  mentioned  in  the  opinion  of  Mr.  Justice  Matthews. 
This  Hurtado  case  was  a  prosecution  for  murder  tmder  a 
California  statute  which  authorized  the  institution  of  such 
proceedings  by  information  and  without  any  presentment 
or  indictment  by  a  grand  jury.  The  dissenting  opinion  of 
Mr.  Justice  Harlan  would  probably  have  prevailed  if  the 
clear  intention  of  the  framers  of  the  Fourteenth  Amend- 
ment had  been  called  to  the  attention  of  the  Court ;  but  the 
dissenting  opinion  also  was  devoted  entirely  to  construing 
the  meaning  and  scope  of  the  phra  e  *  due  process  of  law ' 
without  reference  to  the  Fifth  Amendment.  In  this  case. 
Field,  J.,  whose  opinion  would  have  been  in  dissent  upon 
the  first  eight  amendments,  did  not  take  part.  The  point 
was  barely  suggested  in  the  brief  of  cotmsel;  but  it  was  in 
no  sense  properly  presented  to  the  attention  of  the  court. 
In  the  briefs  in  the  case  of  in  re  Kemmler,'  the  point  was 
barely  touched  upon;  in  O'Neil  v.  Vermont,*  it  was  not 

»  Eilenbecker  v.  Plymouth  County,  134  U.  S.  31,  34. 
'  Hurtado  v.  California,  no  U.  S.  516. 
>  136  U.  S.  436. 
*  144  U.  S.  323. 
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raised;  and  in  Hodgson  v,  Vermont,*  the  discussion  turned 
rather  upon  a  question  of  procedure." 

§  88.  The  Rights  guaranteed  by  the  First 
Eight  Amendments  were  protected  as  against 
THE  State  Governments  by  the  Unwritten  Con- 
stitution, —  THE  Common  Law  of  the  United 
States.  —  The  rights  guaranteed  in  the  first  eight 
amendments  are  common  law  rights.  They  were 
protected  in  the  national  Constitution,  at  the  time  of 
the  giving  of  allegiance  to  that  government  by  '*the 
people  of  the  United  States,  in  order  to  form  a  more 
perfect  imion,  establish  justice,  insure  domestic  tran- 
quillity, provide  for  the  common  defence,  promote 
the  general  welfare,  and  secure  the  blessings  of  lib- 
erty to  ourselves  and  to  our  posterity."  It  has  been 
asserted  that  the  eight  amendments  were  adopted  for 
the  sole  benefit  of  the  governments  of  the  States.  If  so, 
it  is  certain  that  no  protection  would  be  asked  against 
the  nation  which  was  not  secured  in  the  States  by  the 
common  law.  The  people  of  the  States,  in  other 
words,  merely  demanded  the  extension  of  common  law 
guarantees  already  held  as  against  the  State,  to  the 
nation,  and  made  them  a  part  of  the  national  law. 
**The  original  States  in  their  first  constitutions  and 
charters  provided  for  the  security  of  private  property 
as  well  as  of  life  and  liberty.  On  the  admission  into 
the  Union  of  new  States,  the  Constitution  of  each 
contained  similar  provisions/' '  It  is  ridiculous  to 
suppose  that  the  people  of  the  States  contemplated 
a  worse  condition  in  the  States  than  in  the  nation,  or 

>   ii8  U.  S.  a62. 

»  Dillon,  Ltt\v8  and  Jurisprudence  of  England  and  America,  207. 
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that  greater  protection  could  be  demanded  of  the 
national  government  than  the  States  themselves 
accorded.  Nor  is  it  other  than  logical  to  say  that  the 
placing  of  the  first  eight  ameftdments  in  the  Consti- 
tution of  the  United  States  botmd  the  States  irrevo^ 
cably  to  recognize  as  rights  those  which  they  demanded 
should  be  recognized  by  the  nation  as  rights.  Were 
nothing  expressed  in  the  Constitution,  equity  would 
require  that  the  States  bring  up  to  the  national  forum 
the  same  guarantees  they  required. 

To  say  that  the  State  is  exempt  from  the  law  of  the 
land,  especially  the  common  law  of  fundamental 
rights,  is  to  assert  that  the  supreme  law  of  the  land 
exists  only  as  a  restraint  upon  the  national  govern- 
ment, upon  administration,  and  that  the  government 
of  the  State  is  above  the  people,  a  thing  that  is  denied 
of  the  British  Parliament  and  of  the  Crown. ^ 

**By  the  law  of  the  land  is  most  clearly  intended  the 
general  law ;  a  law  which  hears  before  it  condemns ;  which 
proceeds  upon  inquiry,  and  renders  judgment  only  after 

*  See  Gardner  v.  The  Village  of  Newburg,  a  Johnson's  Chancery 
Reports  (N.  Y.),  162.  The  New  York  legislature  had  authorized 
the  village  to  supply  itself  with  water  from  a  stream  but  had  made 
no  provision  for  indemnifying  the  owner  of  lands  through  which 
the  stream  flowed  for  the  injury  they  must  suffer  from  the  diver- 
sion of  the  water.  The  Constitution  of  New  York  at  that 
time  contained  no  provision  prohibitory  of  the  taking  of  private 
property  for  public  use  without  compensation.  Notwithstanding 
this,  Chancellor  Kent  restrained  the  village  from  proceeding  upon 
the  broad  general  principle  which  he  found  in  Magna  Charta,  in  a 
Statutory  Bill  of  Rights,  which,  of  course,  coiild  not  control  the 
legislature,  and  in  Grotius,  Puffendorf,  and  Bjmkershoek.  He 
referred  also  to  a  like  provision  in  the  Constitution  of  the  United 
States.  See  also  A.  Inglis  Clark,  Harvard  Law  Review,  October, 
1903,  Vol.  XVII,  18,  supra,  sec.  84;  Dicey  on  the  Constitution,  45  n. 
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trial.  The  meaning  is  that  every  citizen  shall  hold  his  life, 
Kberty,  and  property,  and  immunities,  imder  the  protection 
of  the  general  rules  which  govern  society.  Everything  which 
may  pass  imder  the  form  of  an  enactment  is  not,  therefore, 
to  be  considered  the  law  of  the  land.*'  ^ 

§  89.  Due  Process  op  Law.  —  Much  more  is 
included  in  the  term  *'due  process  of  law"  than  any 
process  that  any  State  legislature  may  adopt,  or  that, 
through  whatever  circtunstances,  may  be  the  process 
in  a  State.  That  process  is  customary,  or  in  use,  in  a 
State  does  not  make  the  process  due.  This  was  held 
in  Hodgson  v,  Vermont : ' 

"By  the  Fourteenth  Amendment  it  is  made  the  right 
and  the  consequent  duty  of  this  court,  when  a  case  has  been 
duly  brought  before  it,  to  inquire  whether,  in  the  enact- 
ment and  administration  of  the  criminal  laws  of  a  State, 
it  is  sought  arbitrarily  to  deprive  any  person  of  his  life, 
liberty,  or  property,  or  to  refuse  him  equal  protection  of 
the  laws,  and  that  such  inquiry  is  not  precluded  or  ended 
by  the  mere  fact  that  the  judgment  complained  of  was 
reached  by  proceedings  in  a  State  court  in  pursuance  of  the 
provisions  of  a  State  statute.  We  repeat  what  was  said  in 
ex  parte  Converse,'  that  the  Fourteenth  Amendment  un- 
doubtedly forbids  any  arbitrary  deprivation  of  life,  liberty, 
or  property,  and  in  the  administration  of  criminal  justice 
requires  that  no  different  or  higher  punishment  shall  be 
imposed  on  one  than  is  imposed  on  all  for  like  offences,  but 
it  was  not  designed  to  interfere  with  the  power  of  the  State 
to  protect  the  lives,  liberties,  and  property  of  its  citizens, 
nor  with  the  exercise  of  that  power  in  the  adjudications  of 

*  Webster,  in  Dartmouth  College  Case,  4  Wheat.  518,  581.  See 
S  Works,  7th  ed.  488. 

^      »  168  U.  S.  267. 

•  137  U.  S.  624. 
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the  courts  of  a  State  in  administering  the  process  pro- 
vided by  the  law  of  the  State." 

'**  Due  process  of  law  in  each  particular  case  means 
such  an  exertion  of  the  powers  of  government  as  the  settled 
maxims  of  law  permit  and  sanction,  and  under  such  safe- 
guards for  the  protection  of  individual  rights  as  those  max- 
ims prescribe  for  the  class  of  cases  to  which  the  one  being 
dealt  with  belongs.*  "  ^ 

Maxims  are  not  the  creation  of  legislation  nor 
of  State  courts,  but  are  as  wide  in  application  and 
source  as  the  realm  of  the  common  law  and  the  society 
it  underlies.  And  due  process  of  law  in  the  Four- 
teenth or  in  the  Fifth  Amendment  predicates  the  exist- 
ence of  the  body  of  common  law  underlying  society  in 
the  United  States. 

In  Murray's  Lessee  v,  Hoboken  Land  and  Improve- 
ment Co.,'  Mr.  Justice  Curtis  discusses  the  meaning 
of  "due  process  of  law*'  and  finds  that  the  tests  are 
the  Constitution  of  the  United  States  and  the  common 
law  of  England  as  it  existed  before  the  emigration 
of  our  ancestors  and  was  adopted  here: 

"The  article  is  in  restraint  of  the  legislative  as  well 
as  of  the  executive  and  judicial  powers  and  cannot 
be  so  construed  as  to  leave  Congress  free  to  make  any 
process  due  process  of  law  by  its  mere  will." 

The  equal  laws  within  each  State  guaranteed  by 
the  Fourteenth  Amendment  means  equal  laws  through- 
out the  United  States  upon  the  basis  of  lex  terrcB  set 
up  in  that  amendment.  In  the  words  of  Tucker,' 
**the  subtle  historic  organism  of  the  British  Constitu- 

*  Story  on  the  Constitution,  5th  ed.  sec.  1945. 

'  18  How.  27a,  276. 

'  Tucker  on  the  Constitution,  sec.  103. 
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tion  is  the  result  of  institutional  development  from 
which  that  of  America  becomes  a  complete,  fixed,  . 
and  supreme  Constitution,  —  a  btmdle  of  institu- 
tional principles,  but  a  paramoimt  law  for  govern- 
ment and  for  men."  Of  this  British  Constitution, 
Lord  Chatham  said: 

"The  poorest  man  in  his  cottage  bids  defiance  to  all  the 
forces  of  the  Crown.  It  may  be  frail;  its  roof  may  shake; 
the  wind  may  blow  through  it;  the  storms  may  enter:  but 
the  King  of  England  cannot  enter.  All  his  forces  dare  not 
cross  the  threshold  of  the  ruined  tenement." 

It  is  submitted  that  there  is  in  the  United  States  a 
set  of  institutional  principles,  which,  whether  known  as 
the  written  constitution,  unwritten  constitution,  or  the 
common  law,  limit  the  power  of  legislatures  and  serve 
as  a  guide  and  a  basis  of  jurisdiction  for  the  courts.* 

§  90.  The  United  States  is  a  Nation.  —  The 
United  States  is  a  nation.* 

*  In  U.  S.  V.  Sanges,  144  U.  S.  310,  323,  it  was  said:  "All  acts  of 
Congress  and  even  the  Constitution  are  to  be  read  in  the  light  of 
the  common  law,  from  which  our  system  of  jurisprudence  is  de- 
rived." "The  natural  rights  protected  by  common  law,  according 
to  Blackstone,  comprised  that  residuum  of  natural  liberty  which 
is  not  required  by  the  laws  of  society  to  be  sacrificed  to  public 
convenience,  as  well  as  those  civil  privileges  which  society  engages 
to  provide  in  lieu  of  those  natural  liberties  so  given  up  by  indi- 
viduals for  the  public  good."  Duer's  Const.  Juris.,  p.  37.  Accord- 
ing to  Kent,  "The  common  law  includes  those  principles,  usages, 
and  rules  of  action  applicable  to  the  government  and  security 
of  person  and  property,  which  do  not  rest  for  their  authority  upon 
any  express  and  positive  declaration  of  the  will  of  the  legislattire." 
I  Kent,  471.     W.  U.  Tel.  Co.  v.  Call  Pub.  Co.,  181   U.  S.   92,  loi. 

The  Continental  Congress  of  1774  claimed  the  common  law  "as 
a  branch  of  those  indubitable  rights  and  liberties  to  which  the 
respective  colonies  were  entitled."  Curtis's  Hist.  Const.  U.  S., 
Vol.  II,  p.  245;  U.  S.  V.  Reid,  12  How.  361 ;  Duer's  Const.  Juris.,  35. 

'  Vattel,  Bk.  I,  chap,  i,  sec.  12.  "Every  independent  nation 
is  sovereign." 
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**  To  deny  this  proposition  is  to  assert  that  the  United 
States  is  not  a  completely  sove  eign  power,  and  therefore 
is  not  entitled  to  rank  as  one  of  the  great  and  sovereign 
powers  of  the  world.  This  indeed  wotdd  be  a  mortifying 
position  for  a  country  with  over  seventy-five  million  in- 
habitants and  an  area  of  over  three  million  square 
miles."* 

This  means  that  the  people  of  the  United  States  con- 
stitute a  nation. 

Nor  are  the  people  of  the  United  States  a  nation  for 
and  among  themselves  alone.  The  collective  responsi- 
bility is  not  represented  by  that  which  each  enjoys  as 
right  within  t.he  nation,  but  by  that  also  which  the 
collective  people  may  secure  for  each  by  the  reciprocal 
preservation  and  recognition  of  rights,  that  which 
marks  the  comity  of  nations  among  themselves  for  the 
benefit  of  all  mankind. 

The  United  States  is  a  nation  in  this  broad  sense. 
The  Constitution  recognized  this  fact  in  express  terms 
by  the  exclusive  grant  to  the  national  government  of 
the  treaty-making  power.  That  the  grant  gained 
little  by  being  expressed  was  suggested  in  the  Federal- 
ist? 

**  This  class  of  powers  forms  an  obvious  and  essential 
branch  of  the  Federal  administration.  If  we  are  to  be 
one  nation  in  any  respect,  it  clearly  ought  to  be  in  re- 
spect to  other  nations.  The  powers  to  make  treaties 
and  to  send  and  return  ambassadors  speak  their  own 
propriety  y 

§  91.  The  Nation  secures  Rights  to.  its  Citi- 
zens AT    Home  and    Abroad  by  Reciprocity  and 

*  Charles  Henry  Butler,  The  Treaty-making  Power  of  the  United 
States,  I,  sec.  12,  p.  28. 
»  No.  XLII. 
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Comity.  —  It  is  not  the  grant  of  the  treaty-making 
power  which  gives  the  nation  the  right  and  the  power  to 
secure  for  its  members  reciprocal  rights  in  other  nations, 
hut  the  existence  of  the  treaty-making  power  is  proof  of 
the  existence  of  the  nation  from  which  fact  the  right  natu- 
rally flows.  And  if  the  nation  has  the  power  to  pre- 
serve these  rights  reciprocally  in  other  lands,  it  has  the 
power  to  preserve  them  within  the  land  as  a  part  of  the 
law  of  the  land. 

The  first  duty  which  a  government  owes  to  its  citi- 
zens is  to  secure  and  protect  their  property  and  per- 
sons. For  the  attainment  of  this  object  the  citizens 
have  conferred  upon  the  nation  the  power  of  treating 
with  other  nations  for  the  protection  of  these  rights  in 
their  domains,  for  the  continuance  or  cessation  of  ag- 
gression to  this  end,  and  for  the  same  purpose  and  under 
the  same  power  the  government  has  the  right  to  assure 
to  the  citizens  of  other  nations  the  same  rights  it  re- 
ceives in  behalf  of  its  own  citizens.  The  nation  is  ex- 
pressly given  by  the  Constitution  of  the  United  States 
the  right  to  pass  all  laws  in  execution  of  the  power  of 
making  treaties.  How  great  a  power  of  legislation  this 
gives  to  the  nation  would  of  course  not  be  a  matter 
free  from  dispute.  Yet  it  would  seem  that  since  the 
power  is  conferred  for  the  most  vital  purpose  of  the 
national  government,  the  power  must  be  at  least  ade- 
quate to  the  attainment  of  the  purpose. 

§92.  The  Nation's  Duty  to  protect  Foreigners 
WITHIN  THE  States.  —  An  alien  has  the  same  right 
to  sue  in  the  courts  in  this  country  for  an  injury  to  his 
person  or  property  as  has  a  citizen  of  the  United  States. 
He  stands  before  the  law  on  a  perfect  equality  with  all 
citizens  of  the  United  States  without  being  subjected 
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to  a  great  many  of  the  duties  of  a  citizen.  He  has  also 
the  advantage  that  he  may  bring  suit  in  a  court  of  the 
United  States,  a  privilege  which  is  not  generally  extended 
to  a  citizen  of  the  United  States. 

In  1874  and  1875,  American  citizens  were  killed  at 
Ahualtdco,  and  at  Acapulco,  State  of  Guerrero,  Mex- 
ico. In  a  letter  of  February  9,  1875,  ^^'  Joh^  W. 
Foster,  our  minister,  writes  that  he  claims  full  indem- 
nity and  compensation  to  the  bereaved  family  of  the 
American  citizen  assassinated  and  for  the  loss  sustained 
by  any  failure  of  the  authorities  to  afford  protection 
guaranteed  to  American  citizens  by  Articles  XIV  and 
XV  of  the  Treaty  of  1831.* 

Having  thus  formally  made  a  demand  that  the  fed- 
eral authorities  of  a  State  with  a  form  of  government 
similar  to  ours  punish  offences  against  American  citi- 
zens which  tmder  the  laws  were  cognizable  only  by 
State  governments  of  that  country,  it  would  be  rather 
stultifying  to  say  that  our  government  is  not  bound  by 
its  treaties  to  mete  out  like  punishment  for  offences 
against  aliens.  Those  rights  guaranteed  by  the  na- 
tional government  cannot  be  secured  if  they  are  left  to 
forty-five  different  irresponsible  jurisdictions.  They 
belong  as  to  all,  as  to  aliens  by  the  treaties,  as  to  citizens 
by  the  Constitution,  in  the  province  of  the  national 
government. 

§  93.  The  Nation  has  Full  Power  to  protect 
Rights  within  the  States.  —  ''The  President,  with 
the  concurrence  of  two  thirds  of  the  Senate,  has  power 
to  make  treaties."  ' 

"Congress  has  the  power  to  make  all  laws  which 

•  Foreign  Relations,  1875,  Part  II  (Mexico),  pp.  855-884. 

*  Constitution,  Art.  II,  sec.  2,  cl.  2. 
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shall  be  necessary  and  proper  for  carrying  out  the 
powers  vested  in  the  President."  ^ 

Congress  can,  therefore,  pass  a  law  which  is  neces- 
sary and  proper  for  the  proper  enforcement  of  its 
treaty  stipulations.  In  United  States  v.  Forty-three 
Gallons  of  Whiskey,*  it  was  held  that  a  law  of  Congress 
which  provided  for  the  enforcement  of  a  treaty  obli- 
gation with  an  Indian  tribe  that  no  liquor  be  sold  to 
any  member  of  that  tribe,  was  valid,  and  that  such  an 
act  could  be  enforced  even  against  a  citizen  of  a  State 
who  had  sold  liquor  to  an  Indian  within  the  State  and 
not  on  the  Indian  reservation. 

In  United  States  v.  Pinott  Reese,'  the  Supreme  Coiart 
said: 

"Rights  and  immunities  created  by  or  dependent  upon 
the  Constitution  of  the  United  States  can  be  protected  by 
Congress.  The  form  and  manner  of  the  protection  may  be 
such  as  Congress  in  the  legitimate  exercise  of  its  legislative 
discretion  shall  provide.  This  may  be  varied  to  meet  the 
necessities  of  the  particular  right  to  be  protected." 

The  early  theory  that  the  United  States  had  no 
police  power,  so-called,  or  power  to  protect  life  or 
pimish  crimes  of  violence  within  the  States,*  is  already 
superseded  by  judicial  decision.  It  is  now  deter- 
mined by  the  highest  authority  that  the  United  States 
has  such  power,  when  a  federal  right  or  duty  is  invaded 
or  involved.*     For  example,  it  is  now  held  that  the 

*  Constitution,  Art.  I,  sec.  8,  cl.  18. 
>  108  U.  S.  491. 

•  92  U.  S.  14-     See  Logan  v.  The  United  States,  144  U.  8.  263, 

283. 

*  See  article  by  Albert  E.  Pillsbury,  Harvard  Law  Review,  Vol. 
XV.  No.  9. 

•  See  National  Peace  Bill  against  lynching,  57th  Cong.,  First 
Session,  Senate  No.  11 17,  House  Xo.  4572. 
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United  States,  by  the  hand  of  its  marshal,  may  lawfully 
kill  one  who  assaults  a  federal  judge  traveling  through 
a  State  in  the  course  of  his  duty,  and  that  the  State 
cannot  hold  the  marshal  to  account  for  such  killing ;  * 
and  that  the  United  States  may  pimish,  as  for  mxirder, 
one  who  kills  a  prisoner  in  the  custody  of  a  federal 
officer  within  a  State.*  The  principle  is  that  the  per- 
sons so  assailed  are  within  the  peace  of  the  United 
States;  that  the  United  States  owes  them  the  duty  of 
protection;  and  that  the  power  of  protection  follows 
upon  the  duty. 

The  equality  clause  of  the  Fourteenth  Amendment 
forbids  the  States  to  deny  to  any  person  within  their 
jurisdiction  the  equal  protection  of  the  law.  This 
clause  is  judicially  held  to  confer  immunity  from  any 
discrimination,  as  a  federal  right.  The  omission  of  the 
proper  officers  of  the  State  to  furnish  equal  protection 
is  the  omission  of  the  State  itself,  since  the  State  can  act 
only  by  its  officers.'  So,  too,  the  responsibility  of  the 
United  States  can  be  met  only  through  its  officers  and 
the  provision  of  a  working  system  by  which  they  may 
meet  the  duty  which  they  are  admitted  to  have. 

»  In  re  Neagle,  135  U.  S.  i.  See  as  to  federal  interference  with 
State  administration  of  criminal  law,  West  Virginia  v.  Laing,  133 
Fed.  1887;  Re  Loney,  134  U.  S.  372;  Ex  parte  Crouch,  112  U.  S. 
178,  28  L.  Ed.  690;  United  States  v.  Lewis,  26  Sup.  Ct.  R.  229; 
see  N.  Y.  Law  Journal,  March  14,  1906,  editorial. 

'  Logan  V.  U.  S.,  144  U.  S.  263. 

•  Tenn.  v.  Davis,  100  U.  S.  257,  266;  Strauder  v.  West  Virginia, 
100  U.  S.  303,  306,  3.10;  Virginia  v.  Rives,  100  U.  S.  313,  318;  Ex 
parte  Virginia,  100  U.  S.  339,  345;  U.  S.  v.  Harris,  106  U.  S.  629, 
639;  Civil  Rights  Cases,  109  U.  S.  313,  323;  Ex  parte  Yarborough, 
iioU.S.  651,660,  ^/ 5*<7.;  YickWo  v.  Hopkins,  118  U.  S.  356,  373; 
Baldwin  v.  Frank,  120  U.  S.  653  and  (Harlan,  J.)  700;  In  re  Coy, 
127  U.  S.  731;  Carter  v.  Texas,  177  U.  S.  442,  447.  See  Louisville 
&  Nashville  R.  R.  Co.  v.  Mississippi,  133  U.  S.  587,  upholding  the 
Jim  Crow  car  law. 
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Responsibility  and  power  go  together.  How  can 
the  national  government  be  responsible  and  not  have 
the  power  to  prevent  ?  ^  It  is  not  known  until  after  the 
fact  that  the  State  has  not  protected  rights  of  citizens 
of  the  United  States,  and  then  in  the  matter  in  question 
the  protection  of  the  nation  can  be  of  Uttle  use  to  the 
victim.  In  truth  the  United  States  has  the  right  and 
duty  to  protect  the  lives  of  its  citizens,  and  this  right 
cannot  be  added  to  or  detracted  from  by  the  enactment 
of  statutes  or  the  adoption  of  articles  of  the  Constitu- 
tion. Nor  does  the  citizen  need  to  go  out  of  the  coun- 
try to  become  entitled  to  this  protection,  nor  assume 
alien  character  to  become  entitled  to  it  at  home. 

*  For  a  merited  reproach  upon  the  condition  now  commented 
upon,  see  Hall's  International  Law,  5th  edition,  1904,  p.  218,  note. 
As  to  the  effect  of  the  treaty-making  power  upon  the  right  of  a 
State  to  tax  foreigners  in  States  despite  reciprocal  arrangements 
upon  the  subject,  see  Provost  v.  Gr6naux,  19  How.  1;  Succession 
of  Rixner,  48  L.  Ann.  552,  32  L.  R.  A.  177;  Frederickson  v.  Louisi- 
ana, 23  How.  445 ;  Judson  on  Taxation,  sec.  36.  A  corporation  is  not 
a  "  subject  "  of  England  under  a  treaty  giving  reciprocal  rights  so- 
far  as  they  are  to  be  enjoyed  by  gift  from  a  State.  Scottish  Union. 
Insurance  Co.  v.  Herriott,  109  Iowa,  606;  Liverpool  Insurance  Co.  v» 
Massachusetts,  10  Wall.  566. 


CHAPTER  V 

NATIONAL  REGULATION  OF  CORPORATIONS  AND 
COMMBRCB 

§  107.  The  National  Government  was  adopted 
TO  REGULATE  COMMERCE.  —  While  it  is  admitted  that 
the  control  of  interstate  commerce  is  in  the  exclusive 
province  of  the  national  government,  it  is  also  said  that 
the  control  of  all  its  elements  is  in  the  province  of  the 
States.  And  even  when  it  is  admitted  that  the  control 
of  interstate  commerce  in  the  sense  of  the  determina- 
tion of  the  rules  of  commerce  is  a  national  function, 
it  is  asserted  that  it  is  for  the  States  to  set  up  these 
rules  in  the  first  instance.  This  is  true  not  only  in 
the  matter  of  Bankruptcy,  in  which  the  administra- 
tion has  for  its  object  the  commercial  status  of  a  person, 
an  inseverable  question,  but  the  same  assertion  is 
made  in  the  matter  of  commercial  paper,  although  the 
Supreme  Court  of  the  United  States  has  decided  ^  that 
there  is  one  commercial  law  for  the  whole  country. 

A  national  bankrupt  law  **  to  establish  a  uniform  sys^ 
tem  of  bankruptcy  throughout  the  United  States"  was 
passed  August  19,  1 841 .  The  first  provision  is  a  sweep- 
ing insolvent  law,  and  applies  to  all  debtors  and  upon 
their  own  voluntary  application;  the  second  is  con- 
fined to  traders  and  merchants,  and  the  act  is  put  in 
operation  only  at  the  instance  of  the  creditors.  The 
statute  was  repealed  by  Congress  on  the  3d  of  March, 
1843.     Th^  provision  in  the  Bankruptcy  Act  which 

*  In  Swift  V.  Tyson,  16  Pet.  i;  Moore  v.  U.  S.,  91  U.  S.  270,  274. 
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rendered  it  a  general  insolvent  act,  and  was  the  one 
most  exclusively  in  operation,  gave  occasion  to  serious 
doubts  whether  it  was  within  the  true  construction  and 
purview  of  the  Constitution,  and  it  was  that  branch  of 
the  statute  which  brought  the  system  into  general  dis- 
credit and  led  to  the  repeal  of  the  law.  In  the  cases  of 
Ktmzler  v.  Hohaus  and  of  Sackett  v.  Andross,*  the  con- 
stitutionality and  construction  of  the  Bankruptcy  Act 
of  1 841  were  largely  discussed,  and  it  was  held  by  a 
State  Court  in  an  opinion  of  great  learning,  that  the 
voluntary  as  well  as  the  other  branch  of  the  act  was 
constitutional,  and  applied  as  well  to  debts  contracted 
before  as  after  its  passage. 

The  f  ramers  expressly  recognized  the  relation  between 
bankruptcy  and  conmierce  and  the  effect  of  this  rela- 
tion in  necessitating  the  full  and  exclusive  control  of 
both  by  one  and  the  same  government.*  The  history 
of  the  formation  of  the  government  is  that  of,  first, 
a  statement  of  the  necessity  of  national  conmierce, 
and  then,  an  admission  that  perfect  consolidation  was 
necessary  to  give  the  statement  any  force.  This  con- 
cession was  perfectly  expressed  in  the  two  proposi- 
tions that  the  regulation  of  commerce  is  a  national 
function,  and  that  commerce  is  intercourse.  An  exami- 
nation of  the  causes  which  resulted  in  the  formation  of  a 
nation,  instead  of  a  league,  will  reveal  how  important  a 
part  the  subject  of  commerce  played  in  the  purposes  of 
the  framers  of  the  Constitution.  On  the  21st  of  Jan- 
Tiary,  1786,  the  Legislature  of  Virginia  passed  the  fol- 
lowing resolution : 

*  5  Hill  (N.  Y.)»  317,  327*  opinion  by  Bronson,  J. 

*  James  Monroe  Olmstead,  Harvard  Law  Review,  June,  1902, 
Vol.  XV.  No.  10. 
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"Resolved,  that  Edmund  Randolph,  James  Madison, 
Jr.,  Walter  Jones,  St.  George  Tucker,  and  Meriwether 
Smith,  Esquires,  be  appointed  Commissioners,  who,  or  any 
three  of  them,  shall  meet  such  Commissioners  as  may  be 
appointed  in  the  other  States  of  the  Union,  at  a  time  and 
place  agreed  on,  to  take  into  consideration  the  trade  of  the 
United  States;  to  examine  the  relative  situations  and 
trade  of  said  States;  to  consider  how  far  a  imiform  system 
in  their  commercial  regulations  may  be  necessary  to  their 
conmion  interest  and  their  perfect  harmony;  and  to  report 
to  the  several  States  such  an  act,  relative  to  this  great  ob- 
ject, as,  when  unanimously  ratified  by  them,  will  enable  the 
United  States  in  Congress  effectually  to  provide  for  the 
same." 

Pursuant  to  this  resolution,  the  Commissioners  as- 
sembled at  Annapolis  in  the  following  September,  but 
delegates  from  five  States  only  were  present.  Under 
the  circtmistances  of  this  partial  representation,  the 
Commissioners  did  not  deem  it  advisable  to  proceed 
with  their  commission,  but  resorted  to  a  draft,  framed 
by  Alexander  Hamilton,  of  a  recommendation  to  the 
various  States,  a  part  of  which  was  as  follows : 

"In  this  persuasion,  your  Commissioners  submit  an 
opinion  that  the  idea  of  extending  the  powers  of  their 
Deputies  to  other  objects  than  those  of  commerce,  which 
has  been  adopted  by  the  State  of  New  Jersey,  was  an  im- 
provement on  the  original  plan,  and  will  deserve  to  be  in- 
corporated into  thai  of  a  future  convention.  They  are  the 
more  naturally  led  to  this  conclusion,  as,  in  the  course  of 
their  reflections  on  the  subject,  they  have  been  induced  to 
think  that  the  power  of  regulating  trade  is  of  such  com- 
prehensive extent,  and  will  enter  so  far  into  the  general 
system  of  the  Federal  Government,  that  to  give  it  efficacy, 
and  to  obviate  questions  and  doubts  concerning  its  precise 
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nature  and  limits,  may  require  a  corresponding  adjustment 
of  other  parts  of  the  Federal  system.*' 

The  draft  concluded  with  the  suggestion  of  the  Con- 
stitutional Convention,  which  by  sanction  of  Congress 
was  afterwards  convened  in  May,  1787.  Madison's 
Journal  of  the  Constitutional  Convention  shows  that 
Mr.  Pinckney  moved  to  commit  Article  XVI,  which 
was  the  **full  faith  and  credit  clause"  of  the  Constitu- 
tion, with  the  following  proposition:  *'To  establish 
uniform  laws  upon  the  subject  of  bankruptcies  and 
respecting  the  damages  arising  on  the  protest  of  for- 
eign bills  of  exchange,'*  thus  showing,  that  at  that 
early  date,  he  regarded  bankruptcy  as  a  part  of  the  law 
merchant,  or  a  regulation  of  commerce.  On  Septem- 
ber I,  1787,  Mr.  Rutledge,  afterwards  Chief  Justice, 
reported  for  the  committee  which  considered  this  sub- 
ject, that  the  provision  '*to  establish  uniform  laws  on 
the  subject  of  bankruptcy"  should  be  incorporated 
with  the  provision  where  it  now  stands  relative  to  a 
imiform  rule  of  naturalization. 

§  108.  Under  the  Constitution  Commerce  knows 
NO  State  Lines.  —  In  Sturgis  v,  Crowninshield,*  the 
leading  case  on  the  subject  of  bankruptcy  jurisdiction, 
decided  in  181 9,  Chief  Justice  Marshall  said: 

**  Insolvent  laws  operate  at  the  instance  of  an  imprisoned 
debtor;  bankrupt  laws  at  the  instance  of  a  creditor.  But 
should  an  act  of  Congress  authorize  a  commission  of  bank- 
ruptcy to  issue  on  the  application  of  a  debtor,  a  court  would 
scarcely  be  warranted  in  saying,  that  the  law  was  uncon- 
stitutional and  the  commission  a  nullity." 

In  Ogden  v.  Satmders,'  which  decided  that  State 

*  4  Wheat.  122.  '  12  Wheat.  213. 
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insolvent  laws  were  valid  but  had  no  extra-territorial 
or  interstate  effect,  the  Chief  Justice  said : 

"Yet,  when  we  consider  the  nature  of  our  Union,  that  it 
is  intended  to  make  us,  in  great  measure,  one  people,  as  to 
commercial  objects;  that,  so  far  as  respects  the  intercom- 
mimication  of  individuals,  the  lines  of  separation  between 
the  States  are,  in  many  respects,  obliterated;  it  would  not 
be  a  matter  of  surprise  if,  on  the  delicate  subjects  of  con- 
tracts once  formed,  the  interference  of  State  legislation 
should  be  greatly  abridged  or  entirely  forbidden.  .  .  .  The 
power  of  changing  the  relative  situation  of  debtor  and  cred- 
itor, of  interfering  with  contracts  —  a  power  which  comes 
home  to  every  man,  touches  the  interest  of  all,  and  controls 
the  conduct  of  every  individual  in  those  things  which  he 
supposes  to  be  proper  for  his  own  exclusive  management  — 
had  been  used  to  such  an  excess  by  the  State  legislatures  as 
to  break  in  upon  the  ordinary  intercourse  of  society,  and 
destroy  all  confidence  between  man  and  man.  The  mis- 
chief had  become  so  great,  so  alarming,  as  not  only  to  im- 
pair commercial  intercourse,  threaten  the  existence  of 
credit,  but  to  sap  the  morals  of  the  people  and  destroy  the 
sanctity  of  private  faith.  To  guard  against  the  continu- 
ance of  the  evil  was  an  object  of  deep  interest  with  all  the 
truly  wise  as  well  as  the  virtuous  of  this  great  community, 
and  was  one  of  the  important  benefits  expected  from  a  re- 
form of  the  government." 

If  bankruptcy  is  a  commercial  regulation,  and  in 
order  to  its  achievement  control  absolute  and  exclusive 
is  essential  of  every  person  and  thing  within  its  scope, 
the  same  is  true  of  all  other  commercial  regulation.^ 

*  This  has  been  asserted  repeatedly  on  the  floor  of  Congress:  Jan. 
15,  1799,  Feb.  18, 1803,  Jas.  A.  Bayard,  of  Delaware;  Feb.  25, 1818, 
Whitman,  of  Massachusetts;  May  a6,  1824,  Webster;  in  1833, 
Story  in  his  Commentaries;  1867,  Stanley  Matthews,  later  Justice 
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The  individual  members  of  a  corporation  are  citizens 
of  one  State,  of  many  States,  or  of  a  foreign  cotmtry. 
Their  corporate  contract  received  final  sanction  and 
protection  in  the  courts  of  the  United  States.  Citi* 
zens  of  the  other  States  enjoy  rights  tmder  the  law  of  the 
land  as  set  forth  in  the  Constitution.  Thus,  while 
evidence  is  admissible  in  United  States  courts  to  show 
that  members  of  a  corporation  are  not  citizens  of  the 
sovereign  to  whom  it  owes  its  charter,*  yet  the  only 
power  that  can  protect  or  limit  them  is  the  national 
government.'      There  are  corporations  which  exercise 

of  the  Supreme  Court,  and  by  David  Davis;  April  15,  1878,  John  J. 
Ingalls;  April  25,  1878,  W.  P.  Frye;  47th  Congress,  Hoar  on  the 
Lowell  Bill;  Dec.  i,  1890,  President  Harrison's  Message;  53d 
Congress,  Dingley.  They  all  asserted  what  Senator  Hoar  expressed 
most  pithily  as  follows: 

"Commerce  and  Manufactures  know  no  State  lines." 
»  Louisville  R.  R.  Co.  v.  Letson,  2  How.  497;  550;  Ohio  R.  R. 
Co.  V.  Wheeler,  i  Black's  Reports,  286,  296;  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118;  Louisville  Railway  Co.  v,  Louisville  Trust  Co., 
174  U.  S.  55a,  564. 

•  Wisconsin  passed  an  act  granting  a  permit  to  foreign  corpo- 
rations on  condition  of  their  filing  an  agreement  not  to  remove  any 
cause  to  Federal  courts.  The  Home  Insurance  Company  filed 
such  an  agreement  and  received  its  permit.  It  afterwards  wished 
to  remove  an  action  to  the  Federal  courts.  The  Supreme  Court 
of  Wisconsin  held  that  the  corporation  after  filing  the  agreement 
was  estopped  to  set  up  its  foreign  citizenship  (Morse  v.  Home  Ins. 
Co.,  30  Wise.  496),  but  on  appeal  this  decision  was  reversed  in 
the  Supreme  Court  of  the  United  States.  The  court  laid  down  these 
rules:  *'i.  The  Constitution  of  the  United  States  secures  to  citi- 
zens of  another  State  than  that  in  which  suit  is  brought,  an 
absolute  right  to  remove  their  cases  into  the  Federal  courts,  upon 
compliance  with  the  terms  of  the  Act  of  1789.  2.  The  statute  of 
Wisconsin  is  an  obstruction  to  this  right,  is  repugnant  to  the  Con- 
stitution of  the  United  States,  and  the  laws  in  pursuance  thereof, 
and  is  illegal  and  vo'n\.  3.  The  ajrroimont  of  the  insurance  com- 
pany derives  no  support  from  an  unconstitutional  statute  and  is 
void  as  it  would  bo  liad  no  nxich  statute  been  passed."     Insur- 
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powers  which  can  only  be  regulated  by  the  national 
government,  as  a  railroad  company  engaged  in  inter- 
state commerce,  an  interstate  telegraph  company,  an 
interstate  telephone  company,  a  national  banking 
company,  and  companies,  or  societies,  exercising  imder 
the  sanction  of  the  nation  powers  necessary  to  the 
purposes  of  the  national  government.  These  com- 
panies can  go  no  farther  in  their  rights  than  in  their 
responsibilities.  If  a  company  is  willing  to  limit  its 
operations  to  one  State  and  its  dealings  to  the  citizens 
of  one  State,  it  would  not  be  questioned  that  its  affairs 
could  be  controlled  within  that  State,  where  no  basis 
for  jurisdiction  of  the  national  coxirts  or  the  application 
of  an  act  of  Congress  arises,  in  the  same  manner  as  they 
could  be  controlled  in  a  city  or  in  a  school  district  which 
the  dealings  of  the  corporation  exclusively  concerned. 
But  if  the  corporation  extends  its  activities  over  two 
or  more  States,  then  the  only  adequate  control  is  under 
the  law  of  the  only  government  which  represents  these 
States  —  the  national  government.  As  to  activity 
limited  to  the  territory  and  citizens  of  one  State,  the 
State  government  should  exercise  control.  To  this 
principle  the  obvious  limitation  exists  that  there  are  no 
such  corporations  except  political  corporations;  that 
there  is  no  citizenship  the  rights  under  which  are  limited 
to  one  State ;  and  that  the  attempt  to  sever  control, 

ance  Co.  v.  Morse,  20  Wall.  445,  aa  L.  Ed.  365.  See,  however. 
Doyle  V.  Continental  Life  Ins.  Co.,  94  U.  S.  535;  Barron  v.  Bum- 
side,  121  U.  S.  186;  Southern  Pacific  Co.  v.  Denton,  146  U.  S. 
202;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  100;  Blake  v.  McClung,. 
172  U.  S.  239;  Cable  v.  U.  S.  Life  Ins.  Co.,  191  U.  S.  288,  307; 
Dayton  Coal  &  Iron  Co.  v.  Barton,  183  U.  S.  23,  25;  Lafayette  Ins. 
Co.  V.  French,  18  How.  407;  Waters- Pierce  Oil  Co.  v.  Texas,  177 
U.  S.  28;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389;  Han- 
cock Mutual  Life  Ins.  Co.  v.  Warren,  181  U.  S.  73,  76. 
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which  is  based  not  upon  what  is  done  but  what  may  be 
done/  has  resulted,  and  always  must  result,  in  failiu-e. 
The  United  States  has  been  decided  to  be  one  and  in- 
separable as  regards  commerce.'  Commerce  is  inter- 
coiu'se,  and  the  essence  of  that  definition  lies  in  the  fact 
that  this  is  a  commercial  nation,  and  that  as  to  busi- 
ness it  is  a  unit  legally  and  practically.  The  corpora- 
tion contract,  as  distinct  from  corporate  activity,  is  in 
all  cases  under  the  protection  of  the  Constitution. 
The  only  requirement  of  a  corporate  contract  is  that 
by  its  terms  it  adopt  unequivocally  the  privileges  and 
responsibilities  of  corporate  existence. 

§  109.  There  is  no  Historical  Basis  for  State 
Regulation  of  Corporation  Contracts.  —  Until 
the  adoption  of  the  Declaration,  the  colonies  were 
themselves  corporations,  de  jure  or  de  facto.  In  the 
eighteenth  century,  however,  they  assumed  to  grant 
corporate  privileges  for  business  purposes. 

**Down  to  1 741,  when  Parliament  intervened  and  ab- 
solutely forbade,  for  the  future,  any  American  grants, 
there  had  been  but  three  such,  and  during  the  whole  of  the 
eighteenth  century,  including  the  period  subsequent  to  the 
Declaration  of  Independence,  the  number  granted  probably 
did  not  exceed  two  hundred  and  fifty."' 

"No  considerable  impulse  towards  the  granting  of  busi- 
ness charters  was  felt  in  any  of  the  United  States  until  after 
the  adoption  of  the  national  Constitution.  Of  the  charters 
granted  prior  to  1800  for  moneyed  corporations,  two 
thirds  were  of  a  quasi-public  character,  and  such  as  might 
have  carried  the  right  of  eminent  domain.     Most  of  these 

•  Trans-Missouri  Freight  Case,  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290. 
'  Moore  v.  V.  S.,  91  U.  S.  270. 
■  Baldwin,  Two  Centuries  of  Growth  of  American  Law,  268. 
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were  for  the  improvement  of  transportation  facilities  by 
roads,  bridges,  and  canals,  or  by  deepening  rivers  or  har- 
bors. Of  the  corporations  whose  business  would  bring 
them  into  daily  contact  with  the  people  at  large,  irrespective 
of  locality,  there  were  less  than  eighty,  the  most  consider- 
able of  which  were  twenty-eight  banks  and  twenty-five 
insurance  companies.  By  this  time,  however,  the  num- 
ber of  public  and  mimicipal  corporations,  religious  societies, 
academies,  library  companies,  and  public  quasi-corpoi;a- 
tions,  such  as  drain  companies,  had  become  very  large,  and 
probably  approached  two  thousand.  The  principles  of 
freedom  of  incorporation  or  organization  imder  general 
laws  had  been  applied  to  them  in  several  of  the  States,  al- 
though only  extended  thus  far  to  a  single  class  of  private 
corporations,  and  by  a  single  State  —  North  Carolina,  in 
the  case  of  canal  companies.  The  American  corporation 
could  only  come  into  existence  for  the  public  good.  Such 
franchises,  under  the  principles  of  our  government,  could 
only  be  dealt  out  with  an  equal  hand."  * 

"The  principle  of  free  incorporation  early  found  its  way 
into  American  legislation,  while  it  is  now  in  England  sub- 
ject to  some  restrictions.  The  first  general  incorporation 
law,  since  the  days  of  Queen  Elizabeth,  was  enacted  in 
New  York  in  1784.  Delaware  followed  in  the  same  line 
in  1787,'  and  Pennsylvania  followed  in  i79i.*  The  system 
thus  early  inaugurated  and  since  so  extensively  pursued,  of 
free  incorporation,  offered  to  all  on  equal  terms,  removed 
the  foundations  of  the  common -law  doctrine  that  to  charter 
a  corporation  indicated  special  confidence  in  those  named 
as  corporators,  and  so  implied  a  trust  in  the  artificial  per- 
son thus  created  which  justified  a  liberal  construction  of  its 
rights  and  powers."  * 

*  Baldwin,  Two  Centuries  of  Growth  of  American  Law,  276. 

•  Laws  of  Delaware,  Ed.  of  1789,  II,  879. 

•  Baldwin,  Modem  Political  Institutions,  174,  179. 

*  Baldwin,  Two  Centuries  of  Growth  of  American  Law,  281. 
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Even  after  the  Revolution  and  when  the  political 
sovereignty  of  the  United  States  and  each  of  them  had 
been  fully  acknowledged  by  Great  Britain,  the  English 
courts  continued  to  insist  that  the  States  had  never 
occupied  the  position  of  public  governments.  The 
States,  before  the  adoption  of  the  Constitution,  had  no 
right  to  grant  charters  of  incorporation;  after  that 
time  they  neither  had  nor  asserted  any  such  right ;  at 
no  time  did  they  assert  more  than  American  common 
law.  All  corporations  conform  to  the  division  that  may 
be  made  of  the  early  list,  namely,  those  publici  juris 
and  those  privati  juris;  that  is,  corporations  exercis- 
ing a  public  calling  or  using  public  franchises,  and  those 
engaged  in  private  industry.  Public  service  corpora- 
tions have  their  relation  as  individuals  to  the  nation 
from  the  conmion  law;  private  corporations  acquire 
that  relation  tmder  the  commerce  clause,  national 
statutes,  and  the  Fourteenth  Amendment.  The  Four- 
teenth Amendment  has  put  the  property  of  all  private 
corporations  *  on  a  new  footing  of  sectuity.     Under  the 

*  It  is  now  recognized  that  a  corporation  is  a  contract.  The 
special  province  of  the  nation  is  to  protect  contracts  from  impair- 
ment by  State  action .  The  ideas  of  Randolph,  arguendo^  and  Wilson, 
J., in  Chisholm  v.  Georgia,  2  Dallas,  458,  and  Iredell,  J., in  Penhallow 
V.  Doane,  3  Dallas,  54,  93,  that  the  law  may  look  behind  the  entity 
of  the  State  governments  to  the  people  composing  the  State,  not  only 
anticipated  the  Eleventh  Amendment  prohibiting  suits  against  a 
State  by  a  citizen  of  another  State,  but  furnished  the  true  rule 
both  for  the  corporation  and  the  government.  Freedom  of  asso- 
ciation is  fundamental :  "Such  are  the  two  meanings  of  the  term 
corporation:  the  one,  the  sum  of  legal  relations  subsisting  in  re- 
spect to  the  corporate  enterprise;  the  other,  the  organic  body 
of  shareholders  whose  acts  catise  the  operation  of  the  rules  of  law 
in  the  Constitution.  In  these  two  meanings  of  the  term  the  old 
idea  of  the  *  legal  person'  has  no  place."  Taylor,  Private  Cor- 
porations, 5th  ed.  1902,  sec.  51.     That  the  right  to  be  a  corporation 
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decisions  of  the  Supreme  Cotirt  of  the  United  States 
they  are  included  in  the  general  term  **  persons"  *  and 
are  entitled  to  the  full  benefit  of  its  guarantees  against 
deprivation  by  authority  of  any  State  of  property  with- 
out due  process  of  law,  or  denial  by  any  State  of  equal 
protection  of  its  laws.* 

§  no.  Control  OF  Commercial  Contracts  exer- 
cised BY  THE  States  is  contrary  to  the  Spirit  of 
THE  Constitution  of  the  United  States.  —  In  the 
case  of  Addyston  Pipe  and  Steel  Co.  v.  The  United 
States,"  it  was  held  that  the  power  of  Congress  to  regu- 
late interstate  or  foreign  commerce  includes  the  power 

does  not  depend  upon  the  continued  political  independence  of 
the  State  legislature  was  the  real  point  in  the  Home  Insurance 
Company's  Case,  8  Ct.  Claims,  449,  22  Wall.  99.  Finch,  J.,  said  in 
People  V.  North  River  Sugar  Refining  Co.,  121  N.  Y.  582,  621: 
'*The  general  proposition  that  a  corporation  is  to  be  regarded  as  a 
legal  entity,  existing  separate  and  apart  from  the  natural  persons 
composing  it,  is  not  disputed;  but  that  the  statement  is  a  mere 
fiction  is  well  understood.  It  has  been  introduced  for  the  conven- 
ience of  the  company  in  making  contracts,  in  acquiring  property 
for  corporate  purposes,  in  suing  and  being  sued,  and  to  preserve 
the  limited  liability  of  the  shareholders,  by  distinguishing  between 
the  corporate  debts  and  property  of  the  company,  and  of  the  stock- 
holders in  their  capacity  as  individuals."  See  also  State  v.  Stand- 
ard Oil  Co.,  49  Ohio  St.  177;  and  see  discussion  of  the  popular 
notion  of  a  partnership  as  a  business  entity  in  Bank  of  Buffalo  v. 
Thompson,  121  N.  Y.  280.  There  is  an  obvious  conflict  in  theory 
between  the  idea  of  the  corporation  as  an  aggregation  of  indi- 
viduals and  the  fiction  by  which  the  United  States  courts  take 
jurisdiction  under  the  diverse  citizenship  grant  by  supposing  all 
members  of  the  corporation  to  be  citizens  of  the  State  of  origin. 
See  Louisville  R.  R.  Co.  v.  Letson,  2  How.  495,  and  cases  cited 
therewith  supra.  The  conflict  is  due  to  the  theory  of  State  fran- 
chises, itself  an  inadmissible  fiction. 

»  See  Railroad  v.  Ellis,  165  U.  S.  150,  and  cases  cited. 

'  Smyth  V.  Ames,  169  U.  S.  522,  and  cases  cited. 

»  175  U.  S.  211. 
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to  legislate  upon  the  subject  of  private  contracts  in  re- 
spect to  such  commerce.  Such  a  contract  is  every 
contract  of  incorporation.  No  corporation  limits  its 
commerce  or  industry  to  one  State.  **  Commerce  and 
manufactures  know  no  State  lines.*'  *  The  distinction 
between  commerce  and  industry  rests  upon  a  failure 
to  see  that  they  are  inseparable  parts  of  the  same  thing. 
And  the  Trans-Missouri  Freight  decision*  was  made 
under  pressure  of  these  facts.  It  was  held  that  the 
court  could  consider  not  only  what  was  done  imder  a 
contract  in  restraint  of  trade,  but  what  might  be  done. 
In  the  Northern  Securities  Case  the  court  took  this 
grotmd  again,  and  asserted  its  right  and  the  right  of 
Congress  to  deal  directly  with  the  arrangements  and 
persons  by  which  trade  might  be  restrained  even  if  the 
elements  of  that  trade  existed  entirely  and  independ- 
ently within  the  limits  of  the  several  States. 

Yet  even  under  that  decision  the  power  of  the 
government  to  give  adequate  control  of  trade  and  the 
corporations  was  not  asserted.  The  United  States 
Supreme  Court  and  Congress  still  leave  the  regulation  of 
monopolies  in  the  first  instance  to  the  States  with  the 
result  that  by  the  very  operation  of  law  practical 
regulation  is  made  impossible. 

"The  State  Police  Power  controlling  monopolies  is 
exclusive." " 

The  power  to  regulate  commercial  contracts  exer- 
cised by  the  States  upon  the  groimd  of  necessity  to 
autonomy  prevents  the  exercise  of  the  power  of  the 

*  G,  F.  Hoar,  Debate  on  Bankruptcy  Legislation,  53d  Congress. 

»  United  States  v.  Trans-Missouri  Freight  Ass'n,  166  U.  S.  290. 
This  case  decided  for  the  first  time  that  the  Anti-Trust  Act  was 
constitutional. 

»  U.  S.  V.  E.  C.  Knight  Co.,  156  U.  S.  i. 
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nation  in  a  matter  in  which  one  State  and  all  the  States 
in  cooperation  are  unable  to  regulate  successftdly  in 
accord  with  the  public  welfare.  Concrete  examples 
of  this  exist  in  every  consolidated  corporation.  These 
are  not  trusts  in  the  sense  that  they  restrain  one  or 
more  corporations  which  they  do  not  own.  It  is 
merely  a  method  of  controlling  trade  by  the  extension 
of  business,  by  buying  out  competitors  outright. 
Whether  the  business  of  such  a  corporation  is  import- 
ing, or  mantif acturing  and  trading,  all  the  transactions 
are  subjects  of  interstate  commerce.  Physical  trans- 
fer of  commodities  over  a  State  line  is  not  neces- 
sary to  constitute  interstate  commerce.  It  is  the 
extent  of  the  market  which  interests  the  public  and  the 
freedom  of  trade  within  that  market.  International 
exchange  exists  without  shipments  of  bullion,  and  na- 
tional restraint  of  trade  exists  without  an  agreement 
for  interstate  shipments. 

Trade  and  industry  may  imder  the  theory  of  law 
made  or  recognized  exclusively  upon  the  basis  of  the 
State,  be  restrained  throughout  the  whole  country  with 
absolute  immunity  from  prosecution  by  either  the 
State  or  national  governments.  A  Massachusetts  cor- 
poration desires  to  control  the  trade  in  its  specialty  in 
other  States.  Let  us  suppose  that  one  of  the  States  is 
Louisiana.  This  will  satisfy  the  conditions  of  all  the 
States,  for  in  Louisiana  the  law  of  the  State  alone  would 
prevent  the  contract  if  there  were  no  notion  of  the 
interstate  element  of  trade.  A  valid  contract  in  re- 
straint of  trade  may  be  made  in  Massachusetts.*  Such 
a  contract  will  not  restrain  interstate  commerce.*    A 

*  Central  Shade  Roller  Co.  v.  Cushman,  143  Mass.  353. 
Coe  V.  Errol,  116  U.  S.  517. 
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monopoly  of  a  necessity  of  life  within  a  State  cannot  be 
reached  by  the  courts  of  the  United  States.  Yet  such 
a  contract  wotild,  if  made  in  Louisiana,  violate  the  laws 
of  that  State/  but  it  would  not  be  declared  invalid. 
Removal  could  be  had  to  the  Federal  courts  upon  the 
groimd  that  the  matter  was  one  of  interstate  commerce, 
or  that  the  contract,  being  between  corporations  of 
different  States,  or  the  action,  being  brought  between 
citizens  of  different  States,  gave  a  right  to  the  Federal 
forum.'  And  there,  execution,  interpretation,  and  va- 
lidity would  be  determined  by  the  law  of  Massachusetts ;  • 
and  although  damages  are  a  part  of  the  law  of  perform- 
ance,* yet  remedy  and  damages  would  be  determined 
not  imder  the  law  of  the  place  of  performance  but  by 
the  general  jurisprudence  of  the  United  States.^  Thus 
the  trust  owing  its  existence  and  having  its  head- 
quarters in  one  State  may  by  making  contracts  with 
itself  in  the  shape  of  a  corporation  which  it  owns  by 
consolidation  and  purchase  in  every  State,  control  the 
trade  throughout  the  country.*    The  general  rule  is 

»  Telephone  Co.  v.  Morgan's  L.  &  T.  Co.,  24  So.  803. 
'  Const.  U.  S.  Art.  Ill,  sec.  2,  cl.  i ;  Black's  Dillon  on  Removal 
of  Causes,  §  19. 

•  Scudder  v.  Union  Bank,  91  U.  S.  406. 

•  Andrews  v.  Pond,  13  Pet.  65;  Akers  v.  Demond,  103  U.  S.  318; 
Scudder  v.  Union  Bank,  91  U.  S.  406;  Ex  parte  Heidelback,  2  Low- 
ell, 526;  Junction  R.  R.  v.  Bk.  of  Ashland,  12  Wall.  226;  Andruss 
V.  People's  B.  L.  &  S.  Assoc.,  94  Fed.  575;  Dygert  t;.  Vermont  L. 
&  T.  Co.,  94  Fed.  913. 

•  Owings  V.  Hull,  9  Pet.  607;  Swift  v.  Tyson,  16  Pet.  i  ;  Ex 
parte  Heidelback,  2  Lowell,  526;  Murray  v.  Chicago,  etc.,  R.  R.,  6a 
Fed.  24.  As  to  unconstitutionality  of  State  statute  compelling 
renunciation  of  right  of  removal  to  Federal  courts  as  condition 
of  permitting  corporations  to  do  business,  see  Home  Ins.  Co.  v. 
Morse,  20  Wall.  445,  and  cases  supra. 

•  See  Montague  &  Co.  v.  Lowry,  193  U.  S.  38;  but  the  common, 
law  of  the  United  States  was  invoked  by  the  Supreme  Court,  in 
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that  restraint  of  trade  in  a  State  is  not  illegal.  By 
simple  ownership  the  necessity  of  interstate  shipments 
is  avoided,  and  what  is  effectively  a  wide  restraint  of 
national  commerce  gains  immtmity  imder  the  guise  of 
State  trade  or  manufacttires.  **  Such  a  combination  is 
more  than  a  contract,  it  is  an  offence.  Men  can  often 
do  by  the  combination  of  many  what  severally  no  one 
could  accomplish,  and  even  what  when  done  by  one 
would  be  innocent.  There  is  a  potency  in  numbers  when 
combined,  which  the  law  cannot  overlook,  where  injury 
is  the  consequence."  *  A  remedy  might  exist  in  every 
one  of  forty-five  States  against  a  consolidated  corpora- 
tion, and  all  the  actions  might  be  brought  upon  appeal 
to  the  United  States  Supreme  Court  or  to  the  Circuit 
Court  of  the  United  States  by  removal,  yet  there  would 
be  lacking  the  remedy  for  the  real  offense,  the  restraint 
of  trade  throughout  the  nation  by  separate  action  in  all 
the  States.  In  Swift  &  Co.  v.  United  States,*  the  Su- 
preme Court  held  that  it  did  not  matter  that  a  combi- 
nation to  control  the  sale  of  beef  embraced  restraint 
and  monopoly  of  trade  within  a  single  State  if  it  also 
embraced  and  was  directed  against  commerce  among 
the  States,  the  effect  of  the  combination  upon  inter- 
state commerce  being  direct  and  not  accidental  as  in 
United  States  v.  E.  C.  Knight  Co."  But  the  effect  of 
State  incorporation  has  not  been  seen  in  its  true  light 

Western  Union  .Tel.  Co.  v.  Call  Pub.  Co.,  i8i  U.  S.  9a.  where  the 
Telegraph  Co.  defied  punishment  for  discrimination,  claiming,  (i) 
the  State  court  is  without  jurisdiction,  the  business  being  inter- 
state; (2)  there  is  no  federal  statute  law;  (3)  there  is  no  controll- 
ing law.  The  coiut  replied  that  such  a  claim  was  startling,  and 
asserted  that  there  is  federal  common  law. 

•  Harlan,  J.,  in  Northern  Securities  Case,  193  U.  S.  197,  339. 

*  196  U.  S.  375.  »  156  U.  S.  I. 
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of  a  device  for  national  restraint  of  commerce  even 
imchallenged  by  the  Swift  decision.  It  ought  not  to 
require  proof  that  in  such  cases  the  national  courts 
have  jurisdiction  of  the  entire  matter  if  properly 
brought  before  them. 

§  III.  Congress  and  the  Regulation  of  Imple- 
ments OF  Commerce.  —  What  the  courts  may  do  under 
the  common  law  of  their  existence,  Congress  may  do ; 
that  is  the  exact  measure  of  the  power  of  Congress  over 
commerce,  for  not  only  may  Congress  declare  what  is  the 
American  common  law  of  commerce,  but  this  declara- 
tion, being  subject  to  the  test  of  the  courts,  is  brought 
in  every  particular  thereby  into  conformity  with  the 
fundamental  principles  expressed  in  and  imdejlying  the 
Constitution.  Congress  has  established  the  common 
law  as  the  rule  of  decision  of  the  courts  where  that 
law  was  not  already  expressed  in  statutory  form.  The 
Circuit  Courts  of  the  United  States  have  jurisdiction 
of  all  suits  at  common  law  when  the  United  States,  or 
any  officer  thereof  serving  under  the  authority  of  any 
act  of  Congress,  are  plaintiffs.*  And  the  right  of  a 
common  law  remedy,  where  the  common  law  is  com- 
petent to  give  it,  is  reserved  in  admiralty.'  The 
recent  decisions  sweeping  away  the  technical  objections 
to  direct  control  of  commerce  by  the  national  govern- 
ment are  but  a  return  to  fimdamental  principles  laid 
down  in  the  beginning  and  now  applied  to  new  condi- 
tions. Congress  was  granted  power'*  to  regulate  com- 
merce with  foreign  natiorls,  and  among  the  several 

»  Act  of  Sept.  24,  1789,  ch.  20,  I  Stat.  L.  76,  78;  Act  of  March 
3,  1815,  ch.  loi,  3  St.  L.  245. 

»  Act  of  March  3.  1865,  ch.  78,  13  Stat.  L.  483;  The  Moses  Tay- 
lor, 4  Wall.  431,  Federal  Statutes  annotated,  Vol.  IV,  222, 
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States,  and  with  the  Indian  tribes."*  The  general 
construction  given  to  this  clause  previous  to  1887  was 
in  definition  of  the  power  of  the  States  to  regulate  com- 
merce. 

In  1887  the  Interstate  Commerce  Act  was  passed 
in  response  to  a  cry  for  regulation  of  the  railroad 
traffic  which,  owing  to  the  nature  of  the  greater  part  of 
the  traffic,  could  not  either  legally  or  effectively  be  con- 
trolled by  the  States. 

While  it  was  recognized  that  the  principal  cause  of 
interstate  commerce  was  the  development  of  railroads, 
yet  the  Interstate  Commerce  Act  dealt  only  with  inter- 
state carriers  and  not  with  the  general  subject  of  inter- 
state commerce.  What  the  railroads  and  the  people 
developed  was  not  merely  an  interstate  commerce  but  a 
national  commerce.  To  cover  this  larger  subject  the 
national  government  did  not  face  the  problem  and  try 
to  regulate  national  commerce  for  all  the  people,  but 
simply  passed  a  criminal  statute,  the  Anti-Trust  Act.' 
The  Northern  Securities  case  was  decided  not  upon  the 
narrow  statute  but  upon  the  broad  implications  there- 
from of  the  common  law. 

''Definitions  as  to  what  constitutes  interstate  com- 
merce are  not  easily  given  so  that  they  shall  clearly 
define  the  full  meaning  of  the  term.  We  know  from  the 
cases  decided  in  this  court  that  it  is  a  term  of  very 
large  significance.  It  comprehends,  as  it  is  said,  in- 
tercourse for  the  purposes  of  trade  in  any  and  all  its 
forms,  including  transportation,  purchase,  sale,  and 
exchange  of  commodities,  between  the  citizens  of  dif- 
ferent States,  and  the  power  to  regulate  it  embraces  all 

«  Constitution,  Art.  I,  sec.  8,  cl.  3. 
'  July  2,  1890,  chap.  647. 
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the  instruments  by  which  such  commerce  may  be  con- 
ducted." ^ 

The  narrow  act  under  so  wide  a  power  was  entitled 
broadly  enough,  **An  Act  to  Protect  Trade  and  Com- 
merce against  Unlawful  Restraints  and  Monopolies." 
Under  a  very  reasonable  construction  of  the  national 
powers,  the  national  courts  can  restrain  imlawful  re- 
straints and  monopolies  without  legislation  by  Con- 
gress under  the  common  law  of  the  land.  The  positive 
statute  was  very  poorly  adapted  to  this  simple  task. 
It  is  well  known  that  the  Supreme  Court  will  administer 
the  law  of  a  State  and  even  supplement  it  out  of  the 
court's  own  head  by  applying  the  general  rules  of  juris- 
prudence.' But  the  statute,  open  to  the  attacks  to 
which  all  positive  enactments  are  subjected  by  lawyers, 
seemed  to  narrow  the  power  of  the  Supreme  Cotirt. 

**This  act  has  reference  only  to  that  trade  or  com- 
merce which  exists  or  may  exist  among  the  several 

*  Welton  V.  Mo.,  91  U.  S.  275;  Mobile  Coiinty  v.  Kimball,  102 
U.  S.  691;  Gloucester  Perry  Co.  v.  Pa.,  114  U.  S.  196;  Hooper  v. 
California,  155  U.  S.  648,  653;  U.  S.  v.  E.  C.  Knight  Co.,  156  U.  S.  i. 

In  rejecting  the  contention  of  the  railroads  that  a  local  rate 
outside  the  State  prevented  the  transportation  from  a  point  out- 
side the  State  from  being  **  under  a  common  control,  management, 
or  arrangement  for  a  continuous  carriage  or  shipment,"  the  Su- 
preme Court  went  far  toward  blanket  control  tmder  the  national^ 
statute  of  all  transportation.  See  Cincinnati,  N.  O.  &  T.  P.  R.  v. 
Interstate  Commerce  Commission,  162  U.  S.  184. 

*'  The  Act  of  1887  left  the  carriers  to  make  such  as  they  could 
have  made  at  common  law."  Since  1887,  the  commission  has  ren- 
dered 297  formal  decisions.  In  194  cases,  action  was  favorable 
to  the  complainants.  Since  1887  in  only  43  cases  have  proceed- 
ings been  instituted  to  enforce  orders  of  the  commission,  and  of 
these  32  have  been  brought  to  a  final  hearing.  In  30  of  the  32 
cases  the  order  of  the  commission  was  nullified.  Would  a  rate 
fixed  by  this  commission  be  prima  facie  reasonable  ? 

'  Gelpcke  v.  Dubuque,  i  Wall.  20. 
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States  or  with  foreign  nations,  and  has  no  application 
whatever  to  any  other  trade  or  commerce."  * 

The  only  way  to  regulate  commerce  in  behalf  of  the 
people  is  by  the  control  of  corporations  under  the 
national  sovereignty  and  by  the  common  law  of  that 
sovereignty  administered  by  the  courts.*  The  central- 
ization is  not  one  of  arbitrary  power  but  of  justice, 
and  in  the  elements  which  determine,  namely  the  trial 
of  facts,  the  most  complete  decentralization  obtains. 

**  The  adoption  of  the  Constitution  of  the  United  States 
and  the  consequent  creation  of  the  national  government 
did  not  abrogate  the  common  law  previously  existing;  nor 
did  the  division  provided  for  by  the  Constitution,  of  govern- 
mental powers  and  duties  between  the  national  and  State 
governments,  deprive  the  people  of  the  benefits  of  the  com- 
mon law;  ■  as  to  such  matters  as  were  thereby  committed 

»  Hopkins  v.  U.  S.,  171  U.  S.  578. 

•  Murray  v.  Chicago  and  Northwestern  Railway  Co.,  62  Fed. 
24;  Circuit  Court,  Iowa,  Shiras,  J. 

•  Chief  Justice  Shaw  said  in  Commonwealth  v.  Chapman,  13 
Met.  68:  "We  do  not  accede  to  the  proposition,  that  the  present 
existence  and  effect  of  the  whole  body  of  law,  which  existed  before 
the  Constitution,  depends  solely  upon  this  principle  of  it  [the 
adoption  of  the  common  law].  We  take  it  to  be  a  well-settled 
principle,  acknowledged  by  all  civilized  States  governed  by  law, 
that  by  means  of  a  political  revolution,  by  which  the  political 
organization  is  changed,  the  municipal  laws,  regulating  their  social 
relations,  duties,  and  rights,  are  not  necessarily  abrogated.  They 
remain  in  force,  except  so  far  as  they  are  repealed  or  modified  by 
the  new  sovereign  authority.  Indeed,  the  existence  of  this  body 
of  laws,  and  the  social  and  personal  rights  dependent  upon  them, 
from  1776,  when  the  Declaration  of  Independence  was  made,  and 
our  political  revolution  took  place,  to  1780,  when  this  Constitu- 
tion was  adopted,  depend  on  this  principle.  The  clause  in  the 
Constitution,  therefore,  though  highly  proper  and  expedient  to  re- 
moTje  doubts,  and  give  (greater  assurance  to  the  cautious  and  timid, 
was  not  necessary  to  preserve  all  prior  laws  in  force,  and  was 
rather  declaratory  of  an  existing  rule,  than  the  enactment  of  a 
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to  the  control  of  the  national  government,  there  were 
applicable  the  law  of  nations,  the  maritime  law,  the  prin- 
ciples of  equity,  and  the  common  law  applicable  to  such 
matters  being  based  on  the  common  law  of  England  as 
modified  by  the  surroundings  of  the  colonists  and  as  de- 
veloped by  the  growth  of  our  institutions  since  the  adoption 

new  one.  We  think,  therefore,  it  shotild  have  such  a  construc- 
tion as  best  to  carry  into  effect  the  great  principle  it  was  intended 
to  establish.  When  our  ancestors  first  settled  this  coimtry,  they 
came  here  as  English  subjects;  they  settled  on  the  land  as  English 
territory,  constituting  part  of  the  realm  of  England  and  of  course 
governed  by  its  laws;  they  accepted  privileges  from  the  English 
government,  conferring  both  political  powers  and  civil  privileges; 
and  they  never  ceased  to  acknowledge  themselves  English  sub- 
jects, and  never  ceased  to  claim  the  rights  and  privileges  of  Eng- 
lish subjects,  till  the  Revolution.  It  is  not,  therefore,  perhaps,  so 
acctirate  to  say  that  they  established  the  laws  of  England  here,  as 
to  say  that  they  were  subject  to  the  laws  of  England.  When  they 
left  one  portion  of  its  territory  they  were  alike  subject  on  their 
transit  and  when  they  arrived  at  another  portion  of  the  English 
territory;  and,  therefore,  always,  till  the  Declaration  of  Inde- 
pendence, they  were  governed  and  protected  by  the  laws  of  Eng- 
land, so  far  as  those  laws  were  applicable  to  their  state  and 
condition.  Under  this  category  must  come  all  municipal  laws 
regulating  and  securing  the  rights  of  real  and  personal  property, 
of  person  and  personal  liberty,  of  habitation,  of  reputation  and 
character,  and  of  peace.  The  laws  designed  for  the  protection  of 
reputation  and  character,  and  to  prevent  private  quarrels,  affrays, 
and  breaches  of  peace,  by  punishing  malicious  libel,  were  as  im- 
portant and  as  applicable  to  the  state  and  condition  of  the  colo- 
nists as  the  law  punishing  violations  of  the  rights  of  property,  of 
person,  or  of  habitation;  that  is  as  laws  punishing  larceny,  assault 
and  battery,  or  burglary.  Being  part  of  the  common  law  of  Eng- 
land, applicable  to  the  state  and  condition  of  the  colonists,  they 
necessarily  applied  to  all  English  subjects  and  territories,  as  well 
in  America  as  in  Great  Britain,  and  so  continued  applicable  till 
the  Declaration  of  Independence."  See  same  idea  in  Mortimer  v. 
New  York  Elevated  Railroad  Co.,  6  N.  Y.  Supplement,  898.  See 
Am.  Ins.  Co.  v.  Canter,  i  Pet.  511;  U.  S.  v.  Powers,  11  How.  570; 
Strothers  v.  Lucas,  12  Pet.  410,  436.  First  Nat'l  Bk.  v.  Kinnear^ 
I  Utah,  100. 
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of  the  Constitution;  and  the  changes  of  business  habits 
and  methods  of  our  people;  and  the  binding  force  of  the 
principles  of  the  common  law,  as  applied  to  such  matters, 
is  not  derived  from  the  action  of  the  States,  and  is  no  more 
subject  to  abrogation  or  modification  by  State  legislation 
than  are  the  principles  of  the  law  of  nations  or  the  law 
maritime. 

**The  Constitution  of  the  United  States  and  Congress, 
acting  in  furtherance  of  its  provisions,  have  conferred  on 
the  Supreme  Court  and  the  other  courts  inferior  thereto 
the  right  and  power  to  enforce  the  principles  of  the  law  of 
nations,  of  the  law  maritime,  of  the  system  of  equity,  and 
of  the  common  law,  in  all  cases  coming  within  the  juris- 
diction of  those  courts,  applying  in  each  instance  the  sys- 
tem which  the  nature  of  the  case  demands,  and  as  to  all 
matters  of  national  importance  over  which  paramount 
legislative  control  is  conferred  upon  Congress,  the  courts 
of  the  United  States  have  the  right  to  declare  what  are  the 
rules  of  general  jurisprudence  that  control  the  given  case, 
and  to  define  the  duties  and  obligations  of  the  parties 
thereto."  * 

»  Murray  v.  Chicago  &  N.  W.  Ry.  Co.,  62  Fed.  24.  See 
Chisholm  v.  Georgia,  2  Dallas,  453,  Iredell,  J.,  on  common  law, 
the  States,  and  corporations.  Wilson,  J.,  asserted  general  juris- 
prudence as  his  guide.  Jay,  C.  J.,  asserted  that  a  common  tribunal 
had  been  established  for  the  whole  country.  The  question  arose 
in  U.  S.  V.  Worrall,  2  Dallas,  389,  394.  The  court  was  divided, 
Chase,  J.,  holding  that  there  is  no  common  law  of  the  United  States; 
Peters.  J.,  that  there  is  a  common  law  of  the  United  States. 
See  Wilson's  Works,  Vol.  Ill,  371-377.  where  Judge  Wilson  in  a 
charge  in  a  criminal  case,  says  that  for  definition  of  crimes  against 
the  United  States,  recurrence  must  be  had  to  the  common  law. 
See  also  Kent's  Commentaries,  I,  337.  The  following  cases  say 
that  there  is  either  a  common  law  of  the  United  States  or  power 
in  Congress  to  establish  such  law  by  conferring  power  on  the  courts: 
Hudson  V.  Goodwin,  7  Cr.  32;  U.  S.  v.  Coolidge,  i  Gall.  495,  i 
Wheat.  416;  Ex  parte  Crane.  5  Pet.  204,  210;  The  Battle,  6  WalL 
498;  U.  S.  V.  Reese,  2  Otto,  216;  U.  S.  v.  Hall,  8  Otto,  345;  Hough  u. 
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§  112.   Power  op  Congress  to  create  Corpora- 
tions  TO   ENGAGE   IN   INTERSTATE  COMMERCE.  —  ThlS 

latest  phase  of  the  question  of  the  powers  of  the  States 
and  the  nation  is  the  same  as  the  one  over  which  the 
first  important  constitutional  discussion  arose.  ^  In 
1 791  Congress  had  passed  an  act  incorporating  the  first 
United  States  Bank.  Jefferson  was  tmable  to  find  any 
warrant  in  the  Constitution  for  an  act  of  incorporation. 
Hamilton,  on  the  other  hand,  foimd  the  power  to  in- 
corporate in  the  very  fact  that  the  United  States  was  a 
sovereign  nation.  This  power  to  incorporate  did  not, 
he  said,  extend  to  all  objects  for  which  corporations 
might  be  formed,  but  was  as  wide  as  the  sovereignty 
of  the  nation;  it  included  all  powers,  express  or  im- 
plied, granted  by  the  Constitution.  The  bank  be- 
came a  law.  The  charter  expired  by  Umitation  in  1 8 11 , 
and  was  not  renewed,  rather  because  of  indifference 
than  doubts  as  to  the  constitutionality  of  an  act  of  in- 
corporation. It  was  incorporated  in  181 6,  and  some 
time  later  the  Supreme  Court,  in  an  opinion  written  by 
Chief  Justice  Marshall,  placed  the  seal  of  approval 
upon  the  doctrines  pronounced  by  Hamilton  in  1791.' 
The  right  of  the  national  government  to  create  a  cor- 
poration necessary  or  even  convenient  for  the  canying 
out  of  any  of  the  enumerated  powers  has  not  been 

R.  R.  Co.,  10  Otto,  215,  226;  Baker  v.  Biddle,  i  Baldwin,  403,  406; 
U.  S.  V.  Wilson,  3  Blatch.  438;  The  Free  State,  i  Brown,  264;  Har- 
rison V.  Hadley,  Governor,  2  Dill,  234;  U.  S.  v.  Terrel,  Hemp.  412; 
Matter  of  Meador,  i  Abbott  (U.  S.),  324;  U.  S.  v.  The  New  Bedford 
Bridge,  i  Wood  &  M.  435,  U.  S.  v.  Durkee,  All.  201,  U.  S.  v.  Plumer, 
3  Cliff.  55.  The  cases  are  in  accord  upon  the  important  principle 
that  a  federal  right  is  itself  ground  of  common  law  jurisdiction. 

*  See  article  by  J.  B.  Sanborn,  37  Am.  Law  Review,  703. 
'     ■  McCulloch  V.  Maryland,  4  Wheat.  316. 
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denied  since.  The  question  now  is  whether  the 
regulation  of  commerce  and  private  corporations  is 
sufficient  basis  for  the  creation  of  corporations  by 
national  law. 

Section  8  of  Article  I  of  the  Constitution  enumerates 
some  seventeen  things  which  Congress  shall  have  power 
to  do.  Aside  from  those  under  which  Congress  has 
already  acted  in  establishing  national  banks,  probably 
the  only  power  which  allows  of  the  establishment  and 
regulation  of  corporations  is  the  one  which  provides 
that  Congress  shall  have  power  "  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes.'*  It  is  this  '* interstate 
commerce'*  clause  upon  which  we  must  for  the  present 
rely  for  any  national  control  of  corporations.  There 
can  be  little  question  that  under  that  clause  Congress 
possesses  power  to  incorporate  any  organizations 
which  desire  to  engage  in  interstate  commerce.  The 
right  to  engage  in  interstate  commerce  which  is  guaran- 
teed by  the  Constitution  is  as  real  a  franchise  as  the 
right  to  be  supposed  to  originate  with  the  consent  of  the 
State  government.  If  States  may  demand  the  filing 
of  certificates  of  incorporation  and  the  performance  of 
other  acts  by  the  corporation,  then  Congress  may  de- 
mand the  same  performance  as  a  condition  of  the  right 
to  engage  in  interstate  commerce,  and  the  dependence 
of  this  right  upon  national  law  furnishes  the  requisite 
ground  for  that  control  of  corporations  which  is  said 
to  depend  upon  the  gift  of  their  franchises. 

The  great  extent  of  the  power  to  regulate  interstate 
commerce  makes  it  seem  that  purposes  which  may 
really  be  carried  out  imder  the  commerce  clause  are 
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only  authorized  under  other  clauses  or  not  authorized 
at  all.  While,  in  exercising  the  power  to  tax,  com- 
merce may  be  aflEected,  it  is  manifest  from  the  context 
that  the  substantive  power  in  Congress  to  regulate 
foreign  and  interstate  commerce  cannot  be  derived 
from  this  taxing  provision,  and  consequently,  if  de- 
rivable at  all  from  the  general-welfare  clause,  it  must  be 
from  that  employed  in  the  preamble. 

It  is  equally  obvious  from  the  nature  of  the  pre- 
amble, that  it  does  not  confer  such  power  or  any  power 
whatever.  It  was  not  intended  to  be  and  it  is  not  the 
source  of  governmental  authority  of  any  character.  It 
is  a  mere  declaration  of  the  purposes  sought  to  be  ac- 
complished, and  in  the  manner  therein  provided,  by  the 
establishment  of  the  Constitution.  The  declaration 
of  the  preamble  is  not  in  itself  a  grant  of  power,  but 
imports  only  that,  by  the  establishment  of  the  Con- 
stitution which  follows,  it  is  the  purpose  to  promote 
the  general  welfare  and  attain  the  other  high  concep- 
tions of  a  free  people  which  are  named.  The  general 
welfare  was  not  to  be  promoted  by  the  exercise  of  au- 
thority drawn  from  this  reference  to  it  in  the  preamble, 
but  by  the  establishment  of  the  Constitution,  with  the 
grants  and  prohibitions  and  reservations  which  it  con- 
tains. It  follows  logically  that  the  vital  and  potential 
authority  in  Congress  in  respect  to  this  subject  is  to  be 
found  exclusively  and  necessarily  in  that  provision  of 
the  Constitution  which  expressly  confers  upon  Congress 
power  "to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes." 

The  act  incorporating  the  Union  Pacific  Company 
entitled  **  An  act  to  aid  in  the  construction  of  a  railroad 
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and  telegraph  line  from  the  Missouri  River  to  the  Pa- 
cific Ocean,  and  to  secure  to  the  Government  the  use 
of  the  same  for  postal,  military,  and  other  purposes," 
stated  in  section  3 : 

"That  there  be,  and  is  hereby,  granted  to  the  said 
company  for  the  purpose  of  aiding  in  the  construction 
of  said  railroad  and  telegraph  line,  and  to  seciu-e  the 
safe  and  speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores  thereon.  .  .  /' 

In  the  case  of  United  States  v.  Union  Pacific  R.  R. 
Co.Mt  was  said: 

**This  enterprise  was  viewed  as  a  national  under- 
taking for  national  purposes ;  and  the  public  mind  was 
directed  to  the  end  in  view,  rather  than  to  the  particu- 
lar means  of  seciuing  it.  Although  this  road  was  a 
military  necessity,  there  were  other  reasons  active  at 
the  time  in  producing  an  opinion  for  its  completion  be- 
sides the  protection  of  an  exposed  frontier.  There  was 
a  vast  unpeopled  territory  lying  between  the  Missouri 
and  Sacramento  rivers  which  was  practically  worthless 
without  the  facilities  afforded  by  a  railroad  for  the 
transportation  of  persons  and  property.  With  its  con- 
struction, the  agricultural  and  mineral  resources  of 
this  territory  could  be  developed,  settlements  made 
where  settlements  were  possible,  and  thereby  the 
wealth  and  power  of  the  United  States  largely  in- 
creased ;  and  there  was  also  the  pressing  want,  in  time 
of  peace  even,  of  an  improved  and  cheaper  method  for 
the  transportation  of  the  mails  and  of  supplies  for  the 
Army  and  the  Indians. 

"  It  was  in  the  presence  of  these  facts  that  Congress 
imdertook  to  deal  with  the  subject  of  this  railroad. 

*  United  States  v.  Union  Pacific  R.  R.  Co.,  91  U.  S.  72,  79. 
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The  difficulties  in  the  way  of  biiilding  ife  were  great, 
and  by  many  intelligent  persons  considered  insur- 
moimtable." 

While  it  is  said  that  the  Union  Pacific  companies 
were  incorporated  under  the  war  power,  under  the 
power  to  provide  for  the  common  defence,  and  the 
power  to  establish  post-roads,  and  even  to  provide 
for  the  general  welfare,  and  while  the  power  of  the 
United  States  to  incorporate  companies  in  the  District 
of  Columbia  and  the  Territories  is  ascribed  to  other 
clauses,  it  is  overlooked  that  all  these  powers  are  ex- 
ercised by  a  nation  for  national  purposes  in  a  way  that 
does  not  suggest  restrictions  to  the  power.  The  author- 
ity is  not  statutory  but  constitutional.  It  would 
hardly  be  doubted  that  if  in  the  exercise  of  the  above- 
mentioned  powers  the  United  States  condemned  and 
expropriated  the  railroads  it  could  then  lease  them  to 
the  present  or  other  owners,  and  incorporate  the 
owners  in  order  to  control  them.  That  is  exactly  what 
was  done  with  the  Pacific  roads,  and  it  was  or  could 
have  been  done  under  the  power  to  regulate  commerce. 
The  fact  is  that  the  power  to  regulate  commerce  is 
practically  equivalent  to  the  power  to  provide  for  the 
general  welfare.  It  involves  the  power  to  tax,  and  it  is 
often  said  that  the  railroads  now  exercise  this  power 
in  the  fixing  of  the  price  of  transportation.  They  un- 
doubtedly set  aside  the  provisions  of  tariff  laws  based 
upon  a  comparison  of  cost  at  home  and  abroad.* 

§  113.  Interstate  Commerce  AND  Incidental  Pur- 
poses AND  Powers.  —  But  it  happens  that  few,  if  any, 

*  Import  Rate  Decision,  4 1.  C.  C.  Reports,  448:  Annual  Report, 
I.  C.  C.  (1896),  p.  8;  I.  C.  C.  V.  C.  N.  O.  &  T.  P.  R.  R.  Co.,  162  U.  S. 
197. 
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corpora*.ions  are  engaged  exclusively  in  interstate  com- 
merce. How  far  can  Congress  control  corporations 
which  are  engaged  in  other  than  interstate  commerce? 
Does  the  control  stop  with  that  commerce,  or  does  it 
extend  to  all  the  activities  of  the  corporation? 

If  Congress  has  power  to  grant  charters  to  all  corpora- 
tions engaged  in  interstate  commerce,  can  it  include  in 
that  charter  the  right  to  engage  in  business  which  is  not 
interstate  commerce?  Under  the  doctrine  of  implied 
powers.  Congress  may  grant  a  franchise  to  a  corpora- 
tion which  will  enable  it  to  engage  in  those  things 
which  are  necessary  and  incidental  to  the  canying  on 
of  interstate  commerce.  A  railroad  chartered  by  Con- 
gress would  have  the  power  to  carry  passengers  and 
freight  from  point  to  point  within  the  State  as  well  as 
from  State  to  State,  for  it  would  be  a  practical  impos- 
sibility for  it  to  engage  in  one  kind  of  commerce  and  not 
in  the  other. 

In  the  case. of  McCall  v.  California,*  the  city  of  San 
Francisco  had  attempted  to  exact  a  license  tax  from  an 
agent  of  a  line  running  from  New  York  to  Chicago.  His 
only  business  was  to  solicit  passengers  for  the  road, 
but  it  was  held  that  this  was  so  incidental  to  inter- 
state commerce  as  to  be  protected  by  the  Federal  Con- 
stitution. It  was  claimed  that  this  was  too  remote  a 
connection,  but  Judge  Lamar  said: 

**  The  reply  to  this  proposition  is,  that  the  essentiality 
of  the  business  of  the  plaintiff  in  error  to  the  commerce 
of  the  road  he  represented  is  not  the  test  as  to  whether 
that  business  was  a  part  of  interstate  commerce.  It 
may  readily  be  admitted,  without  prejudicing  his  de- 
fence, that  the  road  would  continue  to  carry  passengers 
»  136  U.  S.  104. 
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between  Chicago  and  New  York,  even  if  the  agent  had 
been  prohibited  altogether  from  purstiing  his  btisiness 
in  California.  The  test  is :  Was  this  btisiness  a  part  of 
the  commerce  of  the  road?  Did  it  assist,  or  was  it  car- 
ried on  with  a  purpose  to  assist  in  increasing  the  amotmt 
of  passenger  traffic  on  the  road?  If  it  did,  the  power 
to  tax  involves  the  lessening  of  the  commerce  of  the 
road  to  an  extent  commensurate  with  the  amotmt  of 
business  done  by  the  agent/*  ^ 

§  114.  Manufacturing.  — This  idea  might  be  ex- 
tended so  that  it  would  allow  Congress  to  incorporate 
companies  engaged  in  both  manufacturing  and  iQ 
interstate  commerce,  as  the  former  would  be  in  a  large 
measure  auxiUary  to  the  latter.  The  Supreme  Court 
has  extended  the  protection  from  State  interference 
which  the  interstate  commerce  clause  affords  well 
back  into  the  process  of  manufacture. 

The  result  of  the  decisions^  seems  to  be  that  the 

»  See  also  Norfolk  &  W.  R.  R.  v.  Pa.,  136  U.  S.  164;  State 
Freight  Tax,  15  Wall.  232;  Gloucester  Ferry  Co.  v.  Pa.,  114  U.  S. 
196;  New  Orleans  &  M.  Packet  Co.  v.  James,  32  Fed.  21;  Pacific 
Express  Co.  v.  Seibert,  142  U.  S.  339.  An  exclusive  charter  given 
by  a  State  to  one  telegraph  company  cannot  prevent  a  foreign 
telegraph  company  from  entering  the  State.  Pensacola  Tel.  Co. 
V.  W.  U.  Tel.  Co.,  96  U.  S.  i;  but  see  the  Slaughter  House  Cases 
where  the  opposite  result  was  reached  (83  U.  S.  36) ;  and  in  the  same 
way  anything  used  to  facilitate  transportation  between  States 
is  an  agency  of  interstate  commerce.  Thus  a  bridge  company 
created  to  build  a  bridge  between  two  States  is  engaged  in  inter- 
state commerce,  and  in  that  function  cannot  be  interfered  with  by 
either  State.  Stockton  v.  Baltimore  &  N.  Y.  R.  R.,  32  Fed.  9. 
The  Jim  Crow  car  law  was  held  to  be  a  legitimate  exercise  of  the 
police  power  and  not  an  interference  with  interstate  commerce. 
Louisville  &  Nashville  R.  R.  Co.  v.  Mississippi,  133  U.  S.  587. 

*  U.  S.  V.  E.  C.  Knight  Co.,  156  U.  S.  i;  Kidd  v.  Pearson.  128 
V.  S.  i;  Addyston  Pipe  &  Steel  Company  v.  U.  S.,  175  U.  S.  211; 
Gibbs  V.  McNeely,  118  Fed.  Rep.  120;  see  also,  sales  by  agents, 
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production  of  goods  with  the  intention  of  sending  them 
to  another  State,  if  that  intention  be  clearly  expressed 
in  the  agreement  or  articles  under  which  the  production 
is  carried  on,  will  subject  the  business  to  Congressional 
control.  To  that  extent  a  law  requiring  the  federal  in- 
corporation of  companies  would  be  effective. 

§  115.  National  Regulation  by  Exclusion  op 
State  Corporations.  —  So  far  as  Congress  has  this 
power  of  incorporation  it  can  exercise  it  exclusively 
and  can  prohibit  the  corporations  from  engaging  in 
interstate  commerce  except  under  charters  granted 
under  federal  law,  for  the  general  government  and 
the  laws  enacted  by  Congress  are  supreme.  It  has 
been  frequently  decided  that  the  authority  of  Congress 
in  matters  pertaining  to  interstate  commerce  is  para- 
motmt.* 

In  McCulloch  v.  Maryland  ^  the  question  arose  as  to 
the  right  of  the  State  to  tax  the  United  States  Bank. 
In  holding  the  law  levying  the  tax  unconstitutional,  the 
principle  of  Federal  supremacy  and  the  right  of  the 
United  States  to  protect  corporations  of  its  own  crea- 
tion, was  thus  stated  by  Chief  Justice  Marshall : 

**This  great  principle  is  that  the  Constitution,  and 
the  laws  made  in  pursuance  thereof,  are  supreme;  that 
they  control  the  Constitution  and  laws  of  the  respective 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727;  Caldwell  v.  North 
Carolina,  187  U.  S.  622;  Holder  v.  Aultman,  169  U.  S.  81.  State 
cases  on  commissioners  for  foreign  manufacturers  are  Allen  v. 
Tjrson-Jones  Buggy  Co.,  91  Tex.  22;  Hallwood  C.  R.  Co.  v.  Berry 
(Tex.  Civ.  App.),  80  S.  W.  857;  Gunn  v.  White  Sewing  Machine 
Co.,  57  Ark.  24;  Lowry  v.  Montague,  193  U.  S.  38,  quoted  p.  267  n. 

*  See  among  other  cases.  Gibbons  v.  Ogden,  9  Wheat,  i ;  Brown 
V.  Maryland.  12  Id.  419:  Leisy  v.  Hardin,  135  U.  S.  100. 

*  McCulloch  V.  Maryland.  4  Wheat.  316. 
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States,  and  cannot  be  controlled  by  them.  From  this, 
which  may  be  almost  termed  an  axiom,  other  propositions 
may  be  deduced  as  corollaries,  on  the  truth  or  error  of 
which,  and  on  their  application  to  this  case,  the  catise  has 
been  supposed  to  depend.  These  are:  First.  That  a 
power  to  create  implies  a  power  to  preserve.  Second. 
That  a  power  to  destroy,  if  wielded  by  a  different  hand,  is 
hostile  to  and  incompatible  with  these  powers  to  create  and 
preserve.  Third.  That  where  this  repugnancy  exists, 
that  authority  which  is  supreme  must  control,  not  yield  to 
that  over  which  it  is  supreme." 

While  this  may  be  true  of  corporations  which  are  to 
be  formed  in  the  future,  yet  could  the  present  corpora- 
tions, which,  acting  tinder  State  laws,^  are  engaged  in 
interstate  commerce,  be  forced  to  come  tmder  the  na- 
tional law  ? '  There  seems  to  be  no  reason  why  Con- 
gress  could   not   so  force   them.     No  constitutional 

*  The  Home  Insurance  Company's  Case,  8  Ct.  of  Claims,  449 
(1872),  afl&rmed  by  U.  S.  Supreme  Ct.,  22  Wall.  99,  decided  prac- 
tically the  same  question  as  Texas  v.  White,  7  Wall.  700,  and  fol- 
lowed the  doctrine  of  an  indestructible  Union  of  indestructible 
States.  All  acts  of  the  rebellious  States  were  deemed  valid  ex- 
cept those  supporting  rebellion.  "Applying  to  the  charter  of  the 
Home  Insurance  Co.  the  test  indicated,  we  find  it  was  intended  as 
a  means  of  regulating  the  domestic  affairs  of  the  State,  in  which  work 
in  every  civilized  State  the' creation  [sic]  of  corporations  bears  no 
inconsiderable  part.**  See  Scott*s  Cases  on  International  Law, 
p.  59,  61,  n. 

'  There  is  a  strong  tendency  toward  extending  the  scope  of 
interstate  commerce.  In  Lowry  v.  Montague,  193  U.  S.  38, 
decided  Feb.  23,  1904,  it  was  said:  "The  purchase  and  sale  of  tiles 
between  the  manufacturers  in  one  State  and  the  dealers  in  Cali- 
fornia was  interstate  commerce  as  defined  in  the  Addyston  Pipe 
Case.  It  was  not  a  combination  or  monopoly  among  manufac- 
turers simply,  but  one  between  them  and  the  dealers  in  the  manu- 
facttired  article,  which  was  an  article  of  commerce  between  the 
States." 
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provision  stands  in  the  way  of  Congressional  action  of 
this  kind.  That  Congress  has  omitted  or  neglected  to  ex- 
ercise powers  granted  to  it  by  the  Constitution  gives  no 
person  the  right  to  asstune  that  it  will  never  exercise 
them.  One  has  no  vested  right  to  enjoy  franchises  con- 
ferred upon  him  by  State  authority  when  Congress 
chooses  to  assert  its  paramotmt  right.  If  it  is  true 
that  a  corporate  charter  is  a  contract  between  the  cor- 
poration and  the  State  granting  it,  yet  the  prohibition 
upon  laws  impairing  the  obligation  of  contracts  applies 
to  the  States  alone,  not  to  Congress.*  It  could  hardly 
be  claimed  that  the  use  of  an  tmused  power  by  Con- 
gress was  not  "due  process  of  law." 

When  the  national  government  again  took  up  the 
control  of  banking  corporations  which  it  had  relin- 
quished in  1836,  it  wished  no  iaterference  on  the  part 
of  the  State  banks,  so  far  as  the  issuing  of  paper  money 
was  concerned.  No  direct  prohibition  was  placed 
upon  the  money  of  the  State  banks,  but  an  equally  ef- 
fective means  of  suppression  was  found  in  the  levying 
of  a  tax  of  ten  per  centum  on  all  notes  issued  by  them. 
The  constitutionality  of  this  law  was,  of  course,  soon 
tested,  and  the  matter  was  considered  by  the  Supreme 
Court  in  the  case  of  Veazie  Bank  v.  Fenno.'  One 
ground  of  objection  to  the  tax  was  that  it  was  so  excess- 
ive as  to  impair  the  franchise  granted  by  the  State. 
The  opinion  of  the  court,  given  by  Chief  Justice  Chase, 
after  stating  that  Congress  had  the  undoubted  right  to 
provide  a  circulating  medium  for  the  country,  proceeds 
as  follows: 

*  Sinking  Fund  Cases,  99  U.  S.  700. 

•  8  Wall.  533. 
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**  Having  thus  in  the  exercise  of  undisputed  constitu- 
tional powers,  undertaken  to  provide  a  currency  for  the 
whole  country,  it  cannot  be  questioned  that  Congress  may 
constitutionally  secure  the  benefit  of  it  to  the  people  by 
appropriate  legislation.  To  this  end  Congress  has  denied 
the  quality  of  legal  tender  to  foreign  coins,  and  has  pro- 
vided by  law  against  the  imposition  of  cotmterfeit  and  base 
coin  on  the  community.  To  the  same  end,  Congress  may 
restrain  by  suitable  enactments  the  circulation  as  money 
of  any  notes  not  issued  under  its  own  authority.  With- 
out this  power,  indeed,  its  attempt  to  secure  a  soimd  and 
uniform  currency   or  this  country  must  be  futile." 


The  effect  of  this  decision  is  obvious.  It  means 
that  Congress  can  tax  out  of  existence  any  corporation 
which  enters  upon  the  sphere  of  Federal  control.    And  ' 

the  power  to  impose  a  tax  which  renders  a  profitable 
continuation  of  a  business  impossible,  is  as  effective  as  , 

the  power  to  prohibit  a  business  altogether.  "It  is 
true,*'  as  Mr.  Justice  Nelson,  in  his  dissenting  opinion, 
pointed  out,  **that  the  present  decision  strikes  only 
at  a  power  to  create  banks,  but  no  person  can  fail  to 
see  that  the  principle  involved  affects  the  power  to 
create  any  other  description  of  corporations,  such  as 
railroads,  turnpikes,  manufacturing  companies,  and 
others." 

§  116.  National  Determination  op  Corporate 
Status.  —  But  we  have  created  artificial  difficulties  in 
order  to  remove  them.  Hamilton  did  not  rely  upon 
any  comparison  between  the  powers  of  the  nation  and 
those  of  the  States,  but  went  directly  at  the  matter  by 
resting  the  power  of  the  national  government  upon  the 
admitted  fact  of  national  sovereignty.  Even  if  there 
were  a  question  of  the  denial  of  certain  powers  to  the 
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States  which  they  might  otherwise  have,  not  even  that 
fact  deserved  investigation  when  it  was  shown  that  the 
alternative,  resulting  from  stirrender  to  the  States, 
would  be  to  destroy  the  powers  of  the  national  govern- 
ment. The  theory  of  free  incorporation  and  the  theory 
of  the  identity  of  commerce  and  industry  remove  the 
errors  upon  which  the  right  of  the  State  to  hold  up 
national  industry  is  based.  Bronson,  J.,  who  wrote 
the  learned  opinion  in  Sackett  v,  Andross,*  declaring 
the  National  Bankrupt  Act  constitutional,  said,  in 
Thomas  v.  Dakin,'  the  case  in  which  the  General  Bank- 
ing Act  of  April  1 8th,  1838,  was  tested  as  to  its 
constitutionality,  in  a  concurring  opinion: 

*'I  cannot  concur  that  the  legislattire  has  the 
constitutional  power  to  provide  by  general  law  for  the 
creation  of  an  indefinite  number  of  corporations  at 
the  pleasure  of  any  persons  who  may  associate  for  that 
purpose/' 

We  are  prone  to  give  too  great  weight  to  the  artificial 
attributes  that  have  been  so  often  bestowed  in  argu- 
ment upon  the  States.  The  attributes  of  the  nation 
are,  from  the  very  fact  of  remaining  imquestioned,  lost 
sight  of. 

It  may  be  asked,  what  would  become,  if  all  corpora- 
tions were  to  depend  upon  a  national  statute,  of  the  de 
facto  corporations?'    The  States  have  all  come  to  act 

«  SHilKN.  Y.),3i7. 

*  22  Wendell,  9, 

•  See  State  v.  Stevens,  92  N.  W.  Rep.  420;  and  Mavor  v,  Stevens, 
ibid.,  and  a  note  in  Harvard  Law  Review,  March,  1903.  In  these 
cases  an  attempt  was  made  to  organize  a  banking  corporation 
when  there  was  no  statute  authorizing  it.  Later  the  statute  was 
passed,  but  the  bank  took  no  steps  to  comply.  The  bank  was 
held  tohe  B,  de  facto  corporation.     Note  that  this  was  not  the  ordi- 
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railway,*  may  not  be  challenged  by  those  who  profit  by 
absence  of  competition  or  permanency  of  unchanged 
conditions.  Nor  will  a  court  enjoin  competitive  rates 
of  a  railroad  at  the  request  of  the  railroad  whose  traffic 
is  taken  thereby.^  But  a  landowner  may  fix  the  rea- 
sonable terms  upon  which  his  land  shall  be  held  by  his 
tenants,'  and  the  merchant  guilds  could  enforce  reason- 
able rules  to  protect  rights  purchased  of  the  crown/ 
and  an  exclusive  ferry  right  between  two  points  may  be 
protected  from  competition  between  those  i)oints,* 
and  so  of  an  exclusive  right  to  run  a  railroad  between 
two  cities,*  or  an  exclusive  right  to  build  and  conduct  a 
toU-bridge,^  but  a  ferry  would  not  be  prevented  from 
competing  with  the  bridge ;  *  a  patentee  is  entitled  to 
protection  against  infringement,*  so  of  the  holder  of  a 
copyright,^*  but  the  justification  of  a  limitation  of  the 
use  of  a  patented  or  copyrighted  article  would  not  ex- 
tend to  a  general  contract  the  purpose  of  which  is  to 
maintain  prices  of  the  patented  or  copyrighted  articles 
of  seveml  manufacturers  or  sellers  after  they  have 
once  been  sold  without  restriction  to  the  public  and 
have  become  articles  of  trade  and  commerce." 

•  Railway  Co.  v.  Telegraph  Association,  48  Ohio  State,  390. 

•  Averill  V.  Southern  Railway  Co.,  75  Fed.  736. 

•  Sir  George  Fermorv.  Brooke,  Cro.  Eliz.  203,  Q.  B.  1590. 

•  Corporation  of  Weavers  v.  Brown,  Cro.  Eliz.  803,  Q.  B.  1601. 
»  Tripp  V.  Frank,  4  T.  R.  666,  K.  B.  1792. 

•  Boston  &  Lowell  R.  R.  v.  Salem  &  Lowell  R.  R.,  2  Gray 
(Mass.),  I. 

'  Chenango  Bridge  Co.  v.  Binghamton  Bridge  Co.,  3  Wall.  51. 

•  Parrott  v.  City  of  Lawrence,  2  Dillon,  U.  S.  Circuit  Court  Re- 
ports, 332. 

•  Imhaeuser  v.  Buerk,  102  U.  S.  647. 

>•  Edward  Thompson  Co.  v.  American  Law  Book  Co.,  laa  Fed.  92a. 

"  Heaton  -  Peninsular  Button  -  Fastener  Company  v.  Eureka 
Specialty  Co.,  77  Fed.  a88;  Straus  v.  American  Publishers'  Ass'n, 
177  N.  Y.  473;  Circuit  Ct.  App.  2d  Giro.  June,  1906. 
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Competition  may  be  fair  or  unfair.  The  cases  de- 
fine clearly  what  is  fair  competition.  Advertisements, 
the  use  of  descriptive  names,  the  offering  of  a  special 
price  upon  special  conditions;  arrangements  which  do 
not  violate  a  right  protected  by  law,  break  a  contract, 
or  inflict  a  special  damage  unwarrantably,  are  lawful.* 
But  a  person  who  has  been  damaged  through  a  breach 
,of  contract  by  his  servant  or  his  customer  maliciously 
procured  by  a  third  person  may  recover  against  that 
person.^  Fraud  and  damage  must  concur.*  And  where 
customers  are  not  under  contract,  persons  damaged 
by  the  assumption  of  their  symbols,  advertisements, 
trade-marks,  trade-names  by  others  tinwarrantably 
and  in  such  a  way  as  to  deceive  the  public,  may 
recover  against  the  persons  committing  such  acts,  and 
where  necessary  have  the  remedy  of  an  injtmction.* 

»  Evans  v.  Harlow,  5  Q.  B.  624;  White  v.  Mellin,  A.  C.  (1895) 
154;  Western  Counties  Manure  Co.  v.  Lawes  Chemical  Manure  Co., 
L.  R.  9  Ex.  218;  Ayer  v.  Rushton,  7  Daly,  9;  Choynski  v.  Cohen, 
39  Cal.  501;  Parsons  v.  Gillespie,  A.  C.  (1898)  239;  Passaic  Print 
Works  V.  Ely  &  Walker  Dry  Goods  Co.,  105  Fed.  163;  Walsh  v. 
Dwight,  40  App.  Div.  (N.  Y.)  573. 

*  Hart  V.  Aldridge,  Cowper,  54;  Blake  v.  Lanyon,  5  Term  Re- 
ports, 221;  Ltunley  v.  Gye,  2  Ellis  &  Blackburn,  216;  Chambers  & 
Marshall  v.  Baldwin,  91  Ky.  121;  Bowen  v.  Hall,  6  Q.  B.  D.  333; 
Ashley  v.  Dixon,  48  N.  Y.  430;  Angle  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.,  151  U.  S.  I. 

*  Croke,  J.,  in  Baily  v.  Merrill,  3  Bulst.  94,  95. 

*  Blofield  V.  Payne,  4  B.  &  A.  410;  Stone  v.  Carlan,  13  Law  Re- 
porter, 360,  N.  Y.  Superior  Ct.;  Croft  v.  Day,  7  Beavan,  84;  Boul- 
nois  V.  Peake,  L.  R.  13  Ch.  D.  513,  note;  Reddaway  v.  Banham, 
A.  C.  (1896)  199;  Waltham  Watch  Co.  v.  United  States  Watch 
Co.,  173  Mass.  85;  Medical  Tea  Co.  v.  Kirschstein,  loi  Fed.  580; 
Wamsutta  Mills  v.  Fox,  49  Fed.  141 ;  Pontefact  v.  Isenberger,  106 
Fed.  499;  Singer  Co.  v.  June  Co.,  163  U.  S.  169;  Coates  v.  Merrick 
Thread  Co.,  149  U.  S.  562;  New  York  &  R.  Cement  Co.  v.  Coplay 
Cement  Co.,  44  Fed.  276;  Globe-Wemicke  Co.  v.  Fred  Macy  Co., 
119  Fed.  696;  Hughes  v.  McDonough,  43  N.  J.  459. 
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A  person  disparaged  in  his  trade  by  personal  defama- 
tion may  recover  upon  showing  special  damage ;  *  simi- 
larly of  a  slander  of  title  or  quality  of  or  right  to  sell 
goods.'  If  force  is  brought  to  bear  in  the  perpetra- 
tion of  the  fraud,  an  injunction  may  be  granted  to 
make  the  judgment  effective."  Coercion  made  effec- 
tive without  force  is  none  the  less  actionable.* 

§  132.  A  Restraint  op  Trade  must  be  Reason- 
able, FOR  A  Justifiable  Purpose,  and  not  against 
Public  Policy.  —  The  common  law  upon  the  subject 
of  restraint  of  trade  was  set  forth  in  the  leading  case 
of  Mitchell  v,  Reynolds.'     In  the  course  of  the  opinion, 

*  Jones  V.  Littler,  7  Meeson  &  Welsby,  423;  Secor  v.  Harris,  18 
Barb.  (N.  Y.)  425;  Hamon  v.  Falle,  4  A.  C.  (1879)  247;  Ratcliffe 
V.  Evans,  L.  R.  (1892)  2  Q.  B.  524;  Dudley  v.  Briggs,  141  Mass. 
582;  Boynton  v,  Shaw  Stocking  Co.,  146  Mass.  219;  Davey  v.  Davey, 
SoN.Y.  S.  161. 

'  Pennyman  v,  Rabanks,  Croke,  Eliz.,  427;  Pitt  v.  Donovan, 

I  Maule  &  Selwyn,  639;  Paull  v.  Halferty.  63  Pa.  St.  46;  Hatchard 
V.  M^ge,  18  Q.  B.  D.  771 ;  Lewin  v.  Welsbach  Light  Co.,  81  Fed.  904; 
Western  Counties  Manure  Co.  v.  Lawes  Chemical  Co.,  L.  R.  9 
Exchequer,  218;  Hubbuck  v.  Wilkinson,  i  Q.  B.  (1899)  86. 

•  Garrett  v.  Taylor,  Croke,  James,  567;  Keeble  v.  Hickeringill, 

II  East,  574,  note;  Ibbottson  v.  Peat,  3  Hurlstone&Coltman,  644; 
Tarleton  v.  McGawley,  Peake,  205;  Murdock,  Kerr  &  Co.  v.  Walker^ 
152  Pa.  St.  595. 

♦  Nichol  V.  Martyn,  2  Esp.  732;  Grraham  v.  Newman,  47  La. 
Ann.  215;  Robinson  v.  Texas  Pine  Land  Association,  40  S.  W.  Rep. 
(Texas)  843;  see  Allen  v.  Flood,  A.  C.  (1898)  i. 

•  I  P.  Williams,  981,  King's  Bench,  Hilary  Term,  171 1,  See 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473 ;  Nordenfelt  v.  Maxim- 
Nordenfelt  Co.,  1894  A.  C.  535;  Cummings  v.  Union  Blue  Stone 
Co.,  164  N.  Y.  401;  Park  v.  Nat'l  Druggists  Ass'n,  175  N.  Y.  i; 
Straus  V.  Publishers*  Ass'n,  17  7  N.  Y.  473 ;  Amot  v.  Pittston  &  Elmira 
Coal  Co.,  68  N.  Y.  558;  Homer  v.  Ashford,  3  Bing.  322;  Hitchcock 
V.  Coker,  6  A.  &  E.  438;  Ward  v.  Byrne,  5  M.  &  W.  548;  Mallan  v. 
May,  II  M.  &  W.  633;  Tallis  v.  Tallis,  i  E.  &  B.  391;  Avery  i. 
Langford,  Kay,  663;  Printing  Co.  v.  Sampson,  L.  R.  19  Eq.  462; 
Rousillon  V.  Rousillon,  14  Ch.  D.  351;  Da  vies  v.  Davies,  36  Ch.  D 
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the  authorities  were  all  siimmarized  and  the  law  stated 
as  follows: 

"First.  That  to  obtain  the  sole  exercise  of  any  known 
trade  throughout  England  is  a  complete  monopoly,  and 
against  the  policy  of  the  law.* 

**  Second.  That  when  restrained  to  particular  places  or 
persons,  if  lawfully  and  fairly  obtained,  the  same  is  not  a 
monopoly. 

"  Third.     That  since  these  restraints  may  be  made  by 

359;  Baker  v.  Hedgecock,  39  Ch.  D.  520;  Mills  v.  Dunham,  1891^ 
I  Ch.  576;  Underwood  v.  Baker,  1899,  i  Ch,  300;  Abergario  Co.  v* 
Holmes,  1900,  i  Ch.  188;  Carter  v.  Allrug,  43  Fed.  188;  Naviga- 
tion Co.  V.  Winsor,  20  Wall.  64;  Moore  Co.  v.  Towns  Co.,  82  Ala. 
206;  Webster  v.  Williams,  62  Ark.  loi;  S.  S.  Co.  v,  Wright,  6  Cal. 
258;  Cook  V.  Johnson,  47  Conn.  175;  Btillock  v.  Johnson,  iia 
Gd.  486;  Lawzil  v.  Mfg.  Co.,  184  111.  326;  Martin  v.  Murphy,  129 
Ind.  464;  Hedge  v.  Lowe,  47  Iowa,  147;  Pohlman  v.  Dawson,  65 
Kans.  471;  Davis  v.  Brown,  98  Ky.  475;  Whitney  v.  Slayton,  2a 
Me.  276;  Guerand  t;.  Dandelet,  32  Md.  561;  Bishop  v.  Palmer,  148 
Mass.  346;  Beal  v.  Chase,  31  Mich.  490;  Gill  v.  Ferris,  82  Mo.  526; 
Perkins  v.  Clay,  54  N.  H.  518;  Mandeville  v.  Harmon,  42  N.  J.  Eq. 
185;  Curtis  V.  Gokey,  68  N.  Y.  300;  Cowen  v.  Fairbrother,  118 
N.  C.  106;  Lufkin  Co.  v.  Fringeli,  57  Oh.  St.  117;  Paxson's  Appeal, 
106  Pa.  429;  Herreshoff  v.  Boutineau,  17  R.  I.  i;  Machine  Works 
V.  Perry,  71  Wise.  495;  Transportation  Co.  v.  Pipe  Line  Co.,  22  W. 
Va.  600. 

*  King  V.  Waddington,  i  East,  143;  Hilton  v.  Eckersley,  6  E.  & 
B.  47;  Cousins  v.  Smith,  13  Ves.  542;  Ontario  Co.  v.  Merchants'  Co.^ 
18  Gr.  Ch.  540;  U.  S.  V.  Jellico  Co.,  46  Fed.  342;  U.  S.  v.  Nelson,  $2 
Fed.  646;  Lowry  v.  Tile  Ass'n,  98  Fed.  817;  U.  S.  v.  Fuel  Co.,  105 
Fed.  93;  Addyston  Pipe  Co.  v.  U.  S.,  175  U.  S.  211;  Mill  Co.  v, 
Hayes,  75  Cal.  387;  Moore  v.  Bennett,  140  111.  69;  Houston  u. 
Kentlinger,  91  Ky.  333;  Fabacker  v.  Bryant,  46  La.  Ann.  820; 
State  V.  Firemen's  Fund  Ins.  Co.,  152  Mo.  44;  Bingham  v.  Brands, 
77  N.  W.  940;  Cohen  v.  Envelope  Co.,  166  N.  Y.  292;  Emery  u. 
Candle  Co.,  47  Oh.  St.  320;  Morris  Run  Coal  Co.  v.  Barclay  Coal 
Co.,  68  Pa.  St.  173;  Nester  v.  Brewing  Co.,  161  Pa.  St.  480;  Oak- 
dale  Co.  v.  Garst,  18  R.  I.  484;  Mallory  v.  Oil  Works,  86  Tenn.  598;. 
Fuqua  v.  Pabst  Co.,  90  Tex.  298;  Richards  v.  Desk  Co.,  87  Wise* 
503. 
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custom,  and  custom  must  have  a  good  foimdation,  therefore 
the  thing  is  not  absolutely  and  in  itself  unlawful. 

"Fourth.  That  it  is  lawful  upon  a  good  consideration 
for  a  man  to  part  with  his  trade. 

**  Fifth.  That  since  actions  upon  the  case  are  injuriarum, 
it  has  always  been  held  that  such  actions  will  lie  for  a  man's 
using  a  trade  contrary  to  custom,  or  his  own  agreement, 
for  there  he  uses  it  injuriously. 

"Sixth.  That  where  the  law  allows  a  restraint  of  trade, 
it  is  not  imlawful  to  enforce  it  with  a  penalty. 

"Seventh.  That  no  man  can  contract  not  to  use  his 
trade  at  all. 

"Eighth.  That  a  particular  restraint  is  not  good  with- 
out just  reason  and  consideration." 

Where  the  restraint  is  the  sole  purpose  of  the  contract, 
there  is  nothing  upon  which  to  rest  it.  It  cannot, 
therefore,  be  justified.  **  There  should  be  no  difference 
in  the  legal  considerations  which  would  invalidate  an 
agreement  whether  in  general  or  in  partial  restraint 
of  trading.  These  considerations  are  whether  the 
restraint  is  reasonable  and  is  not  against  public 
interest."  * 

So  "if  any  engross  all  the  salt  with  an  intent  to  sell  it 
at  his  own  price,  and  at  unreasonable  prices,  he  may  be 
thereof  indicted  for  as  an  offence  at  the  common  law."* 
Whether  the  plan  to  control  the  market  is  by  uniting  all  in 
the  trade  in  one  partnership,  by  dividing  the  trade  among 
all  by  one  agreement  of  all,  or  by  including  outsiders  so  as 
to  keep  all  the  trade  under  one  control,  the  simple  tests  of 
reasonableness  and  public  policy  will  answer.  The  legisla- 
ture may   express  public   policy   in    a  statute,  but  the 

*  Lord  Morris  in  Nordenfelt  v.  Maxim-Nordenfelt  Co.,  1894,  A.  C, 

535- 

'  King  V.  Maynard,  Cro.  Car.  231. 
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application  of  the  test  by  the  courts  will  alone  produce  the 
common  law  guide.*  The  exercise  of  the  right  of  contract 
merges  into  conspiracy  and  unlaw  ul  combination  when 
it  is,  without  justification,  an  interference  with  the  free  ex- 
ercise of  the  right  of  contract  by  others.  The  rule  does  not 
vary  from  place  to  place.*  Boycotting  and  picketing  are 
the  same  thing  wherever  they  are  practiced.*  The  rights 
exercised  or  assailed  are  safeguarded  by  the  same  authority 
ever3rwhere  in  the  United  States.  While  it  would  not  be 
denied  that  the  right  of  contract  might  be  protected  by  act 
of  Congress,  yet  it  might  be  denied  that  the  subject  could 
without  such  statute  or  other  reason  for  jurisdiction  be 
brought  before  a  Federal  court.  That  is  immaterial  if  the 
same  rule  is  applied  by  all  courts  in  the  United  States. 
Mr.  Justice  Bradley,  in  the  Slaughter  House  Cases,*  placed 
the  question  upon  the  basis  of  rights  of  the  individual  citizen. 
**This  right  to  choose  one's  calling  is  an  essential  part  of 
that  liberty  which  it  is  the  object  of  the  government  to 
protect,  and  a  calling,  when  chosen,  is  a  man's  property  and 
right.  Liberty  and  property  are  not  protected  where  these 
rights  are  arbitrarily  assailed." 

*  Park  &  Sons  v.  National  Druggists*  Assn.,  175  N.  Y.  i;  Mogul 
S.  S.  Co.  V.  McGrregor,  L.  R.  (App.  Cases  1892),  25;  Heaton- Penin- 
sular Button-Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  288. 

*  Anonymous,  12  Mod.  248;  Rex  v.  Journeymen  Tailors,  i 
Mod.  10;  Regina  v.  Hewitt,  $  Cox,  C.  C.  162;  Old  Dominion  S.  S. 
Co.  V.  McKenna,  30  Fed.  48;  Curran  v.  Galen,  152  N.  Y.  33;  Scot- 
tish Cofiperative  Society  v.  Glasgow  Association,  35  Scottish  Law 
Rep.  645;  Plant  v.  Woods,  176  Mass.  492;  Dry  v.  Boswell,  i  Camp- 
bell, 329;  In  re  Doolittle,  23  Fed.  544;  Mogul  S.  S.  Co.  v.  McGregor, 
L.  R.  23  Q.  B.  D.  598;  West  Virginia  Transportation  Co.  v.  Stand- 
ard Oil  Co.,  40  S.  E.  Rep.  591;  Martell  v.  White,  185  Mass.  255; 
Glamorgan  Coal  Co.  v.  South  Wales  Miners*  Federation,  L.  R. 
1903,  2  K.  B.  545. 

*  Crump  V.  Commonwealth,  84  Va.  927;  Temperton  v.  Russell, 
L.  R.  (1893)  »  Q-  13-  71 5  •  Leathern  v.  Craig,  L.  R.  1901,  A.  C.  495*. 
Vegelahn  v.  Guntner,  167  Mass.  92 ;  Jersey  City  Printing  Co.  v. 
Cai?sidy,  63  N.  J.  Eq.  759. 

*  16  Wall.  361,  p.  116. 
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These  matters  are  within  the  protection  of  the  Con- 
stitution of  the  United  States  interpreted  in  the  light 
of  the  Declaration  of  Independence  and  Magna  Charta. 

§  133.  The  Right  op  Association  is  free  and 
adequate  to  justifiable  use  of  that  right.  — 
Though  a  contract  of  association  for  the  single  object 
of  attacking  the  rights  of  others  is  void,  the  right  of 
association  is  one  of  the  most  important  of  the  rights 
protected  by  the  law.*  The  association  may  amount 
merely  to  a  joint  enterprise,'  that  of  an  employe's  con- 
tract for  a  percentage  of  profits,"  both  of  which  are  less 
than  a  partnership;  it  may  amount  to  a  partnership 
without  limitation  of  liability,  a  limited  partnership,* 
or  to  a  corporation.  *  What  is  a  corporation  is  deter- 
mined by  the  fact  of  the  presence  of  the  attributes  of  a 
corporation.  The  Supreme  Court  of  the  United  States 
will  not  be  concluded  by  the  expression  of  a  statute 
either  of  England  •  or  of  one  of  the  States.^ 

A  partner  cannot  sue  his  copartner  for  work  done 
for  the  partnership,^  but  upon  the  termination  of  the 
partnership  any  one  of  the  partners  is  entitled  to  have 
the  whole  assets,  real  and  personal,  disposed  of.*    But 

^  See  The  Law  of  Criminal  Conspiracies  and  Agreements,  being 
a  collection  of  the  English  cases,  by  R.  S.  Wright  and  of  the  Ameri- 
can cases  by  Hampton  L.  Carson;  see  also  Cases  on  Restraint  of 
Trade,  a  collection  of  English  and  American  cases  edited  and 
arranged  by  Professor  Bruce  Wyman  of  the  Harvard  Law  School. 

'  Blue  V.  Leathers,  15  Illinois,  31. 

•  Burckle  v.  Eckart,  i  Denio,  337. 

•  Great  Southern  Fireproof  Hotel  Co.  v.  Jones,  177  U.  S.  449. 

•  Thomas  v.  Dakin,  22  Wendell,  9. 

'  Liverpool,  London  &  Globe  Insurance  Co.  v.  Massachusetts, 
10  Wall.  566. 

'  Great  Southern  Fireproof  Hotel  Co.  v.  Jones,  177  U.  S.  449. 
■  Holmes  v.  Higgins,  i  Bamewall  &  Cresswell,  74. 

•  Wild  V.  Milne,  26  Beavan,  504. 
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shares  of  a  corporation  are  personalty;  property  real 
and  personal  vests  in  the  corporation;  members  may 
sue  the  corporation  for  dividends ;  and  the  corporation 
is  otherwise  distinct  from  the  individual  member  as 
such.*  The  property  of  the  corporation  cannot  be  at- 
tached upon  a  claim  against  a  stockholder  individually.* 
Nor  may  stock  be  garnished  by  service  upon  the  cor- 
poration in  an  action  against  the  stockholder;'  nor  can 
there  be  equitable  set-off  between  the  corporation 
and  its  stockholders;*  but  a  stockholder  may  in  his 
individtial  capacity  maintain  an  action  against  the  cor- 
poration ;  *  and  a  sale  by  all  the  members  jointly  to  the 
corporation  is  a  conveyance  subject  to  the  Stamp  Act  on 
transfers  of  property."  Where  associates  combine  to 
create  a  paper  corporation  to  cover  a  partnership  and 
to  free  themselves  from  individual  obligations  which 
had  attached  to  them,  courts  of  equity  will  disregard 
and  look  beyond  the  corporate  entity.]  A  stockholder 
has  an  insurable  interest  in  the  property  of  the  corpora- 
tion, and  may  recover  upon  a  policy  upon  his  share 
in  that  property  taken  out  by  and  made  payable  to 
him.*  Taxation  of  the  shares  of  a  corporation,  the 
property  of  which  has  already  been  taxed,  is  not 
double  taxation.*    A  provision  of  the  charter  or  stat- 

*  Riissell  V.  Temple,  i  Dane  Abs.  io8. 

*  Williamson  v.  Smoot,  7  Martin  (Louisiana),  31. 
'  Ross  V.  Ross,  25  Georgia,  297. 

*  Gallagher  v,  Germania  Brewing  Co.,  53  Minn.  214. 

*  Waring  v.  Catawba  Co.,  2  Bay,  South  Carolina,  109. 

'  Poster  8t  Son  Limited  v.  Commissioners  of  Inland  Revenue,. 
L.  R.  (1894)  I  Q.  B.  516. 

'  Moore  &  Handlcy  Hardware  Co.  v.  Towers  Hardware  Co.,  87 
Alabama,  206. 

'  Warren  v.  Davenport  Fire  Insurance  Co.,  31  Iowa,  464. 

*  Cook  v.  City  of  Burlington,  59  Iowa,  291. 
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ute  law  is  not  necessary  to  exempt  the  stockholders  of 
a  corporation  from  individual  liability.*  Individual 
liability,  as  incident  to  membership  of  a  corporation, 
arises  only  from  express  legislative  enactment,  either 
in  the  charter,  or  by  some  general  laws,  to  which  all 
similar  corporations  and  their  individual  members  are 
made  subject ;  a  by-law  cannot  have  such  eflEect.*  Nor 
can  the  majority,  by  accepting  the  terms  of  a  statute 
to  that  effect,  impose  individual  liability  upon  a  stock- 
holder without  his  consent."  Such  statutes  are  to  be 
construed  strictly,  as  a  wide  departure  from  established 
rules  of  law.* 

The  specific  thing  which  creates  the  corporation  is  the 
acting  upon  the  provisions  of  law  whether  written  or 
unwritten  or  what  is  sometimes  called  the  acceptance 
of  the  charter.*  The  legislature  has  no  power  to  force 
a  man  to  become  a  member  of  a  corporation,  and  for 
that  reason  a  statute  incorporating  the  owners  of  the 
land  in  a  certain  block  depends  upon  the  will  of  these 
owners. •  The  statute  or  charter  must  be  accepted,  if  it 
is  desired  to  rest  the  corporate  existence  thereon,  in  its 
expressed  terms.^  If  a  statute  so  provides,  the  existence 
of  the  corporation  will  date  from  the  filing  of  the  certi- 
ficate of  incorporation.'  But  it  is  the  acts  of  the 
members  that  make  the  corporation.*    "  Without  orga- 

*  CaxT  V.  Iglehart,  3  Ohio  State,  457. 

*  Trustees  of  Free   Schools  in  Andover  v.   Flint,    13   Metcalf 

(Mass.),  539- 

'  Ireland  v.  Palestine,  etc.,  Turnpike  Co.,  19  Ohio  State,  369. 

*  Shaw,  C.  J.,  in  Gray  v.  Coffin,  9  dishing  (Mass.),  199. 

*  Franklin  Bridge  Co.  v.  Wood,  14  Georgia,  80. 
'  Ellis  V.  Marshall,  2  Massachusetts,  i. 

'  State  V.  Bull,  16  Connecticut,  179. 

■  Bank  v.  Texas  Investment  Co.,  74  Texas,  421. 

*  Aspen  Water  and  Light  Co.  v.  City  of  Aspen,  5  Colorado 
Appeals,  12. 
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nization  and  members,  without  officers  and  stockholders, 
a  corporation  is  but  a  naked  body."  *  The  capital  of  a 
corporation  is  secured  to  be  paid,  when,  in  the  sense  of 
the  law,  it  is  organized,  by  force  of  the  subscriptions  of 
the  associates,  just  as  certainly  as  if  each  associate  had 
given  his  note  or  bond  for  the  amount  of  his  shares. 
The  security  may  not  be  adequate,  but  it  exists;  and 
of  its  adequacy  the  public  has  been  wisely  left  to 
judge.*  The  State  may  inquire  whether  a  corpora- 
tion has  acted  upon  the  provisions  of  a  statute,'  but  a 
compliance  with  the  terms  of  a  general  incorporation 
law  will  not  preclude  the  courts  from  examining  into 
and  establishing  the  true  nature  of  the  legal  relations 
produced  by  such  compliance.*  A  one-man  corpora- 
tion cannot  be  formed  under  a  statute  providing  for 
the  association  of  at  least  seven  persons :  the  purpose 
of  an  incorporation  is  to  clothe  several  persons  who  as- 
sociate themselves  together  for  that  purpose  with 
authority  and  power  to  do  lawful  business  as  an  indi- 
vidual.* Every  act  of  an  individual  as  a  member  of  a 
corporation  has  the  same  effects  as  his  other  acts  of 
the  same  kind,  and  although  the  existence  of  a  com- 
pany as  a  corporation  cannot  be  questioned  in  a  col- 
lateral proceeding  yet  the  members  are  held  to  the 
consequences  of  their  acts  whether  the  corporation 
results  therefrom  or  not.*     "Many  of  the  requisitions 

•  I  Morawetz  on  Private  Corporations,  sec.  33. 

"  Duer,  J.,  in  Palmer  v.  Lawrence,  3   Sandford's  New  York 
Superior  Court  Reports,  161,  172-174. 

•  People  V.  Chambers,  42  California,  201. 

•  Broderip  v.  Salomon,  L.  R.  (1895),  3  Chancery,  323;  re  versed*  in 
Salomon  v.  Salomon  &  Co..  Limited,  L.  R.  (1897),  Appeal  Cases,  22. 

•  Johnson  v.  Kessler,  76  Iowa,  511. 

•  Slocum  V.  Warren,  10  R.  I.  116;  Slocum  v.  Providence  Steam 
&  Gas  Pipe  Co.,  10  R.  I.  112. 
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of  statutes  are  directory  to  the  corporation,  its  officers 
and  members,  and  are  not  conditions  precedent  to  the 
existence  and  capacity  of  the  corporation  to  con- 
tract." * 

A  partnership  as  such  cannot  hold  the  legal  title  to 
real  estate;  individual  members  of  the  firm  hold  it  in 
trust  for  the  partnership.*  The  survivors  of  partners 
hold  the  entire  legal  estate  in  partnership  property.* 
A  corporation,  being  an  individual,  may  hold  the  legal 
title  to  real  estate,  and  even  if  the  entire  capital  stock 
comes  into  the  ownership  of  a  single  person  he  cannot 
make  a  valid  conveyance  thereof  in  his  individual  ca- 
pacity.* The  dissolution  of  a  pecuniary  or  business 
corporation  is  effected  in  one  of  the  following  ways, 
viz:  (i)  by  the  expiration  of  its  charter;  (2)  by  Act  of 
the  Legislature,  where  power  is  reserved  for  that  ptir- 
pose,  or  there  is  no  constitutional  inhibition;  (3)  by 
surrender  of  charter  which  is  accepted ;  (4)  by  forfeit- 
ure of  the  franchises  and  judgment  of  dissolution  by  a 
court  having  jurisdiction.'  An  individual  who  took 
a  mortgage  upon  a  corporation's  real  estate  signed  by 
all  the  stockholders  had  an  equitable  mortgage  and, 
with  a  saving  of  the  properly  acquired  priorities  of 
others,  the  courts  will  cause  the  mistake  to  be  reme- 
died and  the  mortgage  to  be  made  a  legal  mortgage.* 
The  corporation  must  do  its  business  in  a  certain  way ; 

•  Naxragansett  Bank  v.  Atlantic  Silk  Co.,  3  Metcalf,  287,  Shaw» 
C.J. 

•  Holmes  v.  Jarret,  Moon  &  Co.,  7  Heisk.  (Tenn.)  506. 

•  Bassett  v.  Miller,  39  Mich.  133. 

•  Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252;  Humphreys  v. 
McKissick,  140  U.  S.  304. 

•  2  Morawetz,  sec.  1004;  Taylor  on  Private  Corporations,  sec- 

430- 

•  Btmdy  v.  Ophir  Iron  Co.,  38  Ohio  State,  300. 
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it  holds  its  property  only  for  the  ptirposes  for  which  it 
was  permitted  to  acquire  it.^ 

§  134.  Thb  Common  Law  regulates  the  Con- 
DUCT  OP  Stockholders,  Officers,  and  the  Corpora- 
tion TOWARD  Each  Other  and  the  Public.  —  Where 
full  paid  stock  is  issued  for  property  received,  there 
must  be  actual  fraud  in  the  transaction  to  enable 
creditors  of  the  corporation  to  call  the  stockholders  to 
account.  A  gross  and  obvious  over-valuation  of  prop- 
erty would  be  strong  evidence  of  fraud. ^  Contribution 
cannot  be  demanded  of  stcx)kholders  who  received 
shares  as  paid  up  through  an  invalid  purchase,  for  if  the 
purchase  is  invalid  they  do  not  own  the  shares,  and  if 
the  purchase  is  valid  the  shares  are  paid  up."  Stock 
subscribed  is  a  trust  fund  for  the  payment  of  creditors.* 
A  contract  to  consider  partially  paid  or  unpaid  shares 
full  paid,  though  binding  on  the  company,  is  a  fraud  in 
law  on  its  creditors.*  The  trust-ftmd  doctrine  above 
stated  means  that  "  the  capital  of  a  corporation  is  the 
basis  of  its  credit.  It  is  a  substitute  for  the  individual 
liability  of  those  who  own  its  stock.  People  deal  with 
and  give  credit  to  the  corporation  on  the  faith  of  it. 
They  have  a  right  to  assume  that  the  corporation  has 
paid-in  capital  to  the  amount  which  it  represents  itself 

*  Hyatt  V.  Allen,  56  N.  Y.  553;  s.  c,  15  Am.  Rep.  449;  4  Am. 
Corp.  Cas.  624;  Button  v.  Hoffman,  61  Wise.  20. 

"  Boynton  v.  Hatch,  47  N.  Y.  225;  Van  Cott  v.  Van  Brunt,  8a 
N.  Y.  S35;  Carr  v.  Le  Pevre,  27  Penn.  St.  413;  Coit  v.  Gold  Amal- 
gamating Co.,  119  U.  S.  343- 

'  In  re  Great  Northern  and  Midland  Coal  Co.,  Currie's  Case,  3  De 
Gex,  Jones  &  Smith,  367. 

*  Wood  V.  Dummer,  3  Mason,  308;  Mumma  v.  Potomac  Co., 
8  Pet.  281;  Ogilvie  v.  Knox  Insurance  Co.,  22  How.  387;  Sawyer 
V.  Hoag.  17  Wall.  610. 

*  Sawyer  v.  Hoag,  17  Wall.  610;  New  Albany  v.  Burke,  11  Wall 
96;  Burke  v.  Smith,  16  Wall.  390;  Scovill  v.  Thayer,  105  U.  S.  143. 
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as  having;  and  if  they  give  it  credit  on  the  faith  of 
that  representation,  and  if  the  representation  is  false, 
it  is  a  fraud  upon  them ;  and  in  case  the  corporation 
becomes  insolvent,  the  law  upon  the  plainest  principles 
of  common  justice  says  to  the  delinquent  stockholder, 
*  Make  good  that  representation  by  paying  for  your 
stock/  Only  those  creditors  who  have  relied,  or  who 
can  fairly  be  presumed  to  have  relied,  upon  the  pro- 
fessed capital  can  enforce  an  equity  against  the  holders 
of  bonus  stock/'* 

A  fully  declared  dividend  is  the  separate  property 
of  the  stockholder,  but  if  the  declaration  has  not  been 
commtmicated  to  him  or  made  public  and  no  f  imd  has 
been  set  aside  for  payment,  the  vote  may  be  rescinded 
before  the  dividend  becomes  payable.'  **  When  a  cor- 
poration has  a  surplus,  whether  a  dividend  shall  be 
made,  and  if  made,  how  much  it  shall  be,  and  when- 
and  where  it  shall  be  made  payable,  rest  in  the  fair  and 
honest  discretion  of  the  directors,  imcontroUable  by 
the  courts/' "  Repayment  of  dividends  paid  out  of 
capital  stock  cannot  be  enforced  when  the  payment 
was  made  in  good  faith,  to  a  stockholder  who  had  no 
knowledge  of  the  facts,  while  the  corporation  was  sol- 
vent, even  though  the  directors  or  those  responsible 
for  the  pajmient  of  the  dividend  might  be  prosecuted 
for  declaring  and  paying  it.* 

While  one  partner  may  bind  the  partnership,  he  may 
not  sign  the  separate  names  of  his  copartners  creating 

*  Hospes  V.  Northwestern  Mfg.  &  Car  Co.,  48  Minn.  174. 

*  Ford  V.  Easthampton  Rubber  Thread  Co.,  158  Mass.  84. 

*  Williams  v.  Telegraph  Co.,  93  N.  Y.  162;  quoted  in  McNab  v, 
McNab  &  Harlin  Mfg.  Co.,  62  Hun.  (N.  Y.)  18. 

*  Stringer's  case;  In  re  Mercantile  Trading  Co.,  L.  R.  4  Chan. 
Ap.  475;  McDonald  v.  Williams,  174  U.  S.  397. 


Corporations  and  Commerce  287 

thereby  a  new  and  additional  liability.*  Authority  of 
one  partner  to  do  acts  not  usual  for  merchants  must 
be  proved.*  So  if  the  powers  conferred  upon  a  cor- 
poration are  against  common  right  and  trench  in  any 
way  upon  the  privileges  of  other  citizens,  they  are,  in 
cases  of  doubt,  to  be  construed  strictly,  but  not  so  as 
to  impair  or  defeat  the  objects  of  the  incorporation.* 
Contracts  for  the  purchase  and  sale  of  real  estate  by  a 
corporation,  and  contracts  generally,  will  be  presumed 
to  be  made  within  the  legitimate  scope  and  purpose  of 
the  corporation,  imtil  the  contrary  appears,  and  the  bur- 
den of  showing  that  any  contract  of  a  corporation  is 
beyond  its  limited  powers,  rests  on  the  party  who  ob- 
jects to  it.*  If  a  corporation  attempt  to  enforce  a 
contract  made  with  it,  but  being  beyond  the  limits 
of  its  corporate  power,  that  fact,  being  shown,  will  or- 
dinarily constitute  a  perfect  defense.'  And  if  a  stiit  is 
brought  upon  a  contract  alleged  to  be  made  by  the  cor- 
poration, but  which  is  shown  to  be  beyond  its  corpo- 
rate power  to  enter  into,  the  contract  will  be  regarded 
as  void,  and  the  corporation  may  avail  themselves  of 
that  defense."      But   this   is  true  only  so  far  as  the 

»  Patch  V.  Wheatland,  8  Allen,  102. 

'  Duncan  v.  Lowndes  and  Bateman,  3  Campbell,  478. 

■  Downing  v.  Mount  Washington  Road  Co.,  40  N.  H.  230. 

•  Indiana  v.  Woram,  6  Hill,  37;  J5Jaf  parte  Peru  Iron  Co.,  7  Cow. 
540;  Farmer's  Loan,  etc.,  v.  Clowes,  3  Const.  470;  Farmer's  Loan, 
etc.,  V.  Curtis,  3  Seld.  466;  Biers  v.  Phenix  Co.,  14  Barb.  358. 

•  Green  v.  Seymour,  3  Sandf.  Chan.  285;  Bangor  Boom  Corp'n 
V,  Whiting,  29  Me.  123;  Life,  etc.,  Insurance  Co.  v.  Manufacturers* 
etc.,  Co.,  7  Wend.  31;  New  York,  etc..  Insurance  Co.  v.  Ely,  5 
Conn.  560. 

•  Beach  v.  Fulton  Bank,  3  Wend.  573;  Albert  v.  Savings  Bank, 
I  Md.  Ch.  Dec.  407;  Abbott  v.  Baltimore,  etc.,  Co.,  i  Md.  Ch.  Dec. 
543;  Straiiss  V.  Eagle  Insurance  Co.,  5  Ohio  (N.  S.),  59;  Baron  v. 
Mississippi  Insurance  Co.,  31  Miss.  116;  Bank  of  Genesee  v.  Patchin 
Bank,  3  Kern.  315;  Gage  v.  Newmarket,  18  Q.  B.  457. 
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contract  is  executory/  The  powers  of  agents  of  corpora- 
tions to  enter  into  contracts  in  their  behalf  are  limited, 
by  the  nature  of  things,  to  such  contracts  as  the  cor- 
porations are  by  their  charters  authorized  to  make.* 
What  they  cannot  do  directly,  they  cannot  do  indi- 
rectly. They  cannot  bind  themselves  by  the  ratifica- 
tion of  a  contract  which  they  had  no  authority  to 
make."     Benefits  taken  under  an  ultra  vires  contract 

nay  be  recovered*  for  on  a  quantum  meruit.  But  as 
between  the  parties  the  contract  is  often  enforced  as 
to  the  past.*  Borrowing  money  is  a  usual  and  proper 
means  of  canying  out  the  powers  of  a  corporation.* 

The  power  to  hold  lands  was  a  power  incident  at 
common  law  to  all  corporations,  unless  they  were 

pecially  restrained  by  their  charters  or  by  statute.^ 
Though  limited  in  their  duration,  they  may  purchase 
and  hold  in  fee,  and  they  may  sell  such  real  estate 
whenever  they  shall  find  it  no  longer  necessary  or  con- 
venient.® At  common  law  a  grant  to  an  individual, 
without  words  of  perpetuity,  such  as  "  heirs  or  success- 

^  Long  V,  Georgia  Pacific  R.  R.  Co.,  91  Alabama,  519;  Case  v. 
Kelly,  133  U.  S.  21;  Jemison  v.  Citizens*  Savings  Bank,  122  N.  Y. 
135;  Monument  National  Bank  v.  Globe  Works,  loi  Mass.  57. 

'  McCuUough  V.  Moss,  $  Den.  567;  Central  Bank  v.  Empire  Co., 
26  Barb.  23;  Bank  of  Genesee  v.  Patchin  Bank,  3  Kern.  315. 

'  McCullough  V.  Moss,  5  Den.  567. 

•  Brunswick,  etc.,  Co.  v.  United,  etc.,  Co.,  85  Maine,  541;  Pitts- 
burgh, etc.,  u.  Keokuk,  etc.,  131  U.  S.  371;  Beach  on  Corporations, 
sec.  423. 

»  Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y.  24. 

•  Bradbury  v.  Boston  Canoe  Club,  153  Mass.  77. 

'  2  Kent,  281;  Co.  Litt.  44a,  300b;  i  Kyd  on  Corp.  76,  78,  108. 
115;  First  Parish  in  Sutton  v.  Cole,  3  Pick.  239;  NicoU  v.  New  York 
&  Erie  Railroad  Co.,  12  N.  Y.  121. 

•  People  V.  Mauran,  5  Denio,  389;  2  Preston  on  Estates,  50; 
Nicoll  V.  New  York  &  Erie  Railroad  Co.,  12  N.  Y.  121. 
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ors,"  conveyed  only  a  life  estate;  without  such  words  a 
grant  to  a  corporation  aggregate,  or  to  a  mayor  or  com- 
monalty, conveyed  a  fee  because  the  grantees  were 
perpetual.* 

A  loan  or  sale  to  one  partner  binds  the  partnership 
in  the  absence  of  collusion  of  the  lender  or  vendor  with 
that  partner.*  The  majority  of  stockholders,  no 
matter  how  great,  have  not  the  right  to  divert  the 
funds  of  a  joint-stock  incorporated  company  to  any 
other  than  the  purposes  for  which  it  was  organized; 
and  if  such  fimds  are  about  to  be  so  diverted,  a  stock- 
holder may  file  a  bill  in  equity  against  the  company  to 
restrain  it  by  injunction  from  such  diversion  or  misap- 
plication ;  •  but  the  opinion  of  the  majority  of  the  stock- 
holders must  cgntrol  as  to  matters  within  their  power 
and  that  of  the  corporation.*  Any  number  of  incor- 
porators, however  great,  may  not  compel  one  to  em- 
bark with  them  into  an  enterprise  not  contemplated  in 
their  agreement,  nor  can  they  compel  him,  as  an  alter- 
native, to  quit  the  company."  An  insolvent  corpora- 
tion may  make  an  assignment  for  the  benefit  of  its 
creditors  or  sell  out  its  entire  property  against  the 
will  of  a  non-consenting  stockholder,  but  a  lease  not 

»  Viner's  Ab.,  Estate,  L.  3;  Nicoll  v.  New  York  &  Erie  RaQroad 
Co.,  la  N.  Y.  121. 

'  Roth  well  V.  Humphrey  and  Howell,  i  Espinasse,  406;  Bond  v. 
Gibson  and  Jephson,  i  Campbell,  185. 

*  Bagshaw  v.  Eastern  Counties  Railway  Co.,  7  Hare,  114; 
X  Beavan,  i;  Marsh  v.  Eastern  Railway  Co.,  40  N.  H.  548. 

^  Poss  V.  Harbottle,  a  Hare,  461;  Dudley  v,  Kentucky  High 
School,  9  Bush.  (Ky.)  576. 

^  Lord  Eldon  in  Natusch  v.  Irving,  Gow  on  Partnership,  Ap- 
pendix No.  VI,  p.  398.  Ashton  V,  Burbank,  2  Dillon,  435,  reported 
in  2  Cooper,  Tempore  Cottenham,  358.  Stevens  v.  Rutland  & 
Burlington  R.  R.  Co.,  29  Vt.  455.  Hartford  &  New  Haven  R.  R.  v. 
Croswell,  5  Hill,  383.    Voting  trust.  West  v,  Camden,  135  U.  S.  507. 
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contemplated  in  the  contract  or  articles  of  incorpora- 
tion may  be  set  aside  on  the  complaint  of  a  non-con- 
senting stockholder,*  as  the  court  will  not  make  a  new 
contract  for  the  parties  and  will  restrain  the  majority 
from  making  a  new  contract  for  all.' 

The  power  of  a  copartner  to  bind  the  partnership 
mtast  exist  in  defiance  of  expostulations  and  objections 
while  the  relation  endures.'  The  stockholders  of  a 
corporation  are  not,  in  their  individtial  capacities, 
owners  of  the  property  of  the  corporation  as  tenants  in 
common,  joint  tenants,  copartners  or  otherwise.* 
Officers  and  boards  must  act  in  their  official  or  collec- 
tive capacities.  Where  covenants  are  referable  to  the 
objects  stated  n  the  certificates  of  incorporation  or  to 
powers  incident  to  the  corporation,  and  are  authorized 
by  its  charter,  questions  of  policy  of  management,  of 
expediency  of  contracts  or  action,  of  adequacy  of  con- 
sideration not  grossly  disproportionate,  of  lawful  ap- 
propriation of  corporate  funds  to  advance  corporate 
interests,  are  left  solely  to  the  honest  decision  of  the 
directors  if  their  powers  are  without  limitation  or  re- 
straint."     By  the  by-laws  of  banking  corporations, 

*  Phillips  V.  Providence  Steam  Engine  Co.,  21  R.  I.  30a. 

*  Parsons  v.  Tacoma  Smelting  and  Refining  Co.,  65  Pac.  Rep. 
(Wash.)  765;  General  and  Industrial  Trust  v.  Tod,  180  N.  Y.  215; 
Black  V.  Delaware  and  Raritan  Canal  Co.,  34  N.  J.  £q.  455»  pp. 
464-466. 

•  Wilkins  &  Rollins  v.  Pearce,  5  Denio,  541. 

*  Graham  v.  Gilson,  28  Cal.  484;  Mickles  v.  Rochester  City 
Bank,  11  Paige,  128;  Gashwiler  v.  Willis,  33  California,  11. 

•  Gashwiler  v.  Willis,  33  California,  11. 

•  Park  V.  Grant  Locomotive  Works,  13  Stew.  Eq.  114;  aff'd  18 
Stew.  Eq.  244;  Elkins  v.  Camden  &  Atlantic  R.  R.  Co.,  9  Stew. 
Eq.  241;  Rutland  &  B.  R.  R.  Co.  v.  Proctor,  29  Vt.  93;  Morawetz 
Corp.  sec.  243;  Beach  Corp.  p.  388;  EUerman  v.  Chicago  Junction 
R.  Co.,  49  N.  J.  Eq.  219,  pp.  231-233;  Hoyt  v.  Thompson's  Execu- 
tor, 19  N.  Y.  207;  Hutchinson  v.  Green,  91  Missoiiri,367,pp.  375, 
376. 


Corporations  and  Commerce         291 

**and  by  a  usage,  so  general  and  uniform  as  to  he  re^ 
garded  as  part  of  the  law  of  the  land,''  boards  of  directors 
of  banks  (in  Massachusetts)  have  the  general  superin- 
tendence and  general  management  of  all  the  concerns 
of  the  bank,  and  constitute,  to  all  purposes  of  dealing 
with  others,  the  corporation.  They  may  delegate  an 
authority  to  a  committee  of  their  own  number,  to  alien- 
ate or  mortgage  real  estate.*  **The  general  power  to 
perform  all  corporate  acts  refers  to  the  ordinary  busi- 
ness transactions  of  the  corporation  and  does  not 
extend  to  a  reconstruction  of  the  body  itself,  or  to  an 
enlargement  of  its  capital  stock.**  *  Bank  directors  (in 
Pennsylvania),  who  are  gratuitous,  mandatories,  are 
only  liable  for  fraud,  or  for  such  gross  negligence  as 
amoimts  to  fraud.*  **  Directors  must  exercise  ordi- 
nary care  and  prudence  in  the  administration  of  the 
affairs  of  a  bank,  and  this  includes  something  more 
than  officiating  as  figureheads.  They  are  entitled, 
imder  the  law,  to  commit  the  banking  business  to 
duly  authorized  officers,  but  this  does  not  absolve  them 
from  the  duty  of  reasonable  supervision;  nor  ought 
they  to  be  permitted  to  be  shielded  from  liability  for 
want  of  knowledge  of  wrongdoing  if  that  ignorance  is 
the  result  of  gross  inattention."* 

Authority  in  an  agent  of  a  corporation  may  be  in- 
ferred from  the  conduct  of  its  officers,  or  from  their 

*  Shaw,  C.  J.,  in  Burrill  v.  Nahant  Bank,  a  Metcalf,  163,  pp.  166, 
167;  see,  however,  Pub.  Sts.  ch.  106,  sec.  23. 

'  Mr.  Justice  Bradley,  in  opinion  of  the  court  in  Chicago  City 
Railway  Co.  v.  Allerton,  18  Wall.  233. 

*  Swentzel  v.  Penn.  Bank,  147  Pa.  State,  140. 

*  Briggs  V.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924;  Gibbona 
V.  Anderson,  80  Fed.  Rep.  345;  see  Dorey  v.  Cory,  H.  L.,  17  Timea 
Law  Reports,  732. 
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knowledge  and  neglect  to  make  objection,  as  well  as 
in  the  case  of  individuals.*  And  where  a  contract  has 
been  entered  into  with  a  neglect  of  f  ormaHties  and  the 
corporation  has  had  the  benefit  thereof,  recovery  may 
be  had  on  a  quantum  meruit,  and  the  contract  will  be 
some  evidence  of  the  value  of  that  benefit.*  The  seal 
of  a  corporation  has  no  mysterious  value  not  possessed 
by  other  seals,  and  a  contract  tmder  seal  executed  by 
the  agents  of  a  corporation  is  subject  to  the  same  rules 
of  evidence,  and  of  law,  as  a  similar  contract  executed 
by  agents  of  an  individual.* 

A  partner  cannot  take  advantage  of  his  relation  of 
confidence  to  the  partnership  to  make  profit  individ- 
ually.* This  is  true  of  promoters  and  directors  of  cor- 
porations." 

§  135.  The  Common  Law  prevents  the  Use  op 
THE  Right  op  Association  to  restrain  Trade.  —  A 
corporation  cannot  enter  into  a  partnership.'  But  a 
corporation  may  in  order  to  attain  the  objects  of  the 
incorporation  enter  into  a  special  contract  with  an  indi- 
vidual by  which  the  profits  and  losses  of  that  venture 
are  to  be  borne  equally.'  But  a  corporation  receiving  a 
benefit  from  an  illegal  contract  must  account  for  what 

•  Emmons  V.  Providence  Hat  Manufacturing  Co.,  12  Ma,ss.  237; 
Melledge  v.  Boston  Iron  Co.,  5  Cush.  158;  Lester  v.  Webb,  i  Allen,  34. 

•  Roberts  v,  P.  A.  Deming  Woodworking  Co.,  -t  North  Caro- 
lina, 432. 

•  Morawetz,  Private  Corporations,  sees.  340,  341;  Morrison  v. 
Wilder  Gas  Co.,  91  Me.  492. 

•  Burton  v.  Wookey,  6  Madd.  367. 

•  Erlanger  v.  New  Sombrero  Phosphate  Co.,  L.  R.  (1878)  3  A.  C. 
1 2 18;  Greenwood  v.  Leather  Shod  Wheel  Co.,  L.  R.  (1900)  i 
Chancery  Division,  421;  McElhenny's  Appeal,  61  Pa.  State,  188. 

•  Whittenton  Mills  v.  Upton,  10  Gray,  582. 

'  Bates  V.  Coronado  Beach  Co.,  109  California,  160. 


Corporations  and  Commerce  293 

it  has  received  from  him  who  has  fully  performed.* 
"The  test  whether  a  demand  connected  with  an  illegal 
transaction  is  capable  of  being  enforced  in  law  is 
whether  the  plaintiff  requires  the  aid  of  the  illegal  trans- 
action to  establish  his  case/' '  No  enforcement  of  the 
unexecuted  part  of  an  illegal  contract  can  be  had.'  A 
corporation  cannot  enter  into  a  contract  of  partner- 
ship with  other  corporations  through  delegation  of. 
powers  to  committees  of  the  respective  corporations.* 
An  agreement  by  corporations  to  pay  into  a  pool  a 
certain  sum  on  each  item  of  business  is  illegal.*  Cor- 
porations cannot  become  members  of  an  unincorpo- 
rated association  and  thereby  secure  the  enforcement  of 
a  contract  in  restraint  of  trade,*  nor  a  contract  which 
makes  the  attainment  of  such  an  object  possible.^  It 
would  seem  that  the  contract  of  association,  commu- 
nity of  interest,  or  partnership  is  illegal  apart  from  the 
effect  of  restraining  trade  and  that  the  Anti-Trust  Act 
is  an  enactment  of  the  common  law  of  incorporation, 
and  the  statute  declares  the  common  law  of  restraint  f ' 
trade.  "Whatever  combination  has  the  direct  a 
necessary  effect  of  restricting  competition,  is,  wit' 
the  meaning  of  the  Sherman  Act  as  now  interpret 
restraint  of  trade/'  * 

*  Boyd  V.  American  Carbon  Black  Co.,  182  Pa.  State,  206. 

*  Swan  V,  Scott,  11  Berg.  &  R.  (Pa.)  155,  cited  by  Thompson, 
Corp.  sec.  6024. 

*  Parish  V.  Wheeler,  22  N.  Y.  494;  Sabine  Tram  Co.  v.  Bancroft, 
16  Texas  Civil  Appeals,  170. 

*  Mallory  r.  Hanaur  Oil  Works,  86  Tenn.  598. 

»  Emery  v.  The  Ohio  Candle  Co.,  47  Oh.  St.  320;  Texas  &  P. 
Ry.  Co.  V.  Southern  Pacific  Ry.  Co.,  6  Southern  Rep.  888. 

*  Nester  v.  Continental  Brewing  Co.,  161  Pa.  St.  473. 

'  Addyston  Pipe  and  Steel  Co.  r.  U.  S.,  175  U.  S.  an;  Aiken  v. 
Wisconsin,  25  Sup.  Ct.  3;  Swift  v.  United  States,  196  U.  S.  375. 

*  Grosscup,  J.,  in  United  States  v.  Swift,  laa  Fed.  29. 
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An  agreement  by  stockholders  to  surrender  their 
voting  power  to  trustees  is  illegal.*  At  common  law 
stockholders  could  not  vote  by  proxy.*  The  excep- 
tions to  this  rule  are  really  an  expression  of  the  reasons 
underlying  the  common  law  rule  to  keep  the  voting 
power  of  the  stockholder  free  and  to  prevent  the  use 
of  proxies  to  ftirther  an  unlawful  combination.'  A 
number  may  unite  to  lend  their  support  to  certain  can- 
didates or  measures.*  The  exchange  of  stock  of  sev- 
eral corporations  and  the  holding  by  a  central  body  of 
trustees  of  any  companies  engaged  in  a  business  by 
which  the  corporations  thus  associated  renoimce  their 
autonomy  but  not  their  existence,  is  imlawful.*  A 
transfer  of  the  stock  of  corporations  to  a  holding  board 
in  exchange  for  certificates  in  proportion  to  the  amount 
of  their  stock  is  a  violation  of  the  charter  of  a  corpora- 
tion and  justifies  dissolution  whether  the  act  tends  to 
a  monopoly,  restriction  of  competition,  or  restraint  of 
trade  or  not,*  even  if  by  a  sale  of  the  properties  of  the 
combination  a  monopoly^  may  be  created  by  the  pur- 
chase of  all  the  properties  by  one  person.  "A  cor- 
poration cannot,  in  the  absence  of  express  statutory 

*  Vanderbilt  v.  Bennett,  6  Pa.  County  Court  Rep.  193;  Shepaug 
Voting  Trust  Cases,  60  Conn.  Supplement,  553,  578-581. 

'  Taylor  v.  Griswold,  14  N.  J.  Law,  222;  Cook  on  Stocks,  sec. 
610. 

*  Mobile  &  Ohio  R.  R.  Co.  v.  Nicholas,  98  Alabama,  92 ;  Durkee 
V.  People,  155  111.  355;  Harvey  v.  Linville  Improvement  Co.,  118 
N.  C.  693. 

*  Brightman  v.  Bates,  175  Mass.  105;  Smith  v.  San  Francisco  & 
N.  P.  R,  Co.,  115  California,  584 

*  Gould  V.  Jlead,  38  Fed.  886. 

*  People  V.  North  River  Sugar  Refining  Co.,  121  N.  Y.  58a; 
State  V.  Standard  Oil  Co.,  49  Ohio  St.  137. 

^  Olmstead  v.  Distilling  and  Cattle  Feeding  Company;  Whisky 
Trust  Case,  73  Fed.  44. 
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authority,  become  an  incorporator  by  subscribing  for 
shares  in  a  new  corporation ;  nor  can  it  do  this  indirectly 
through  persons  acting  as  its  agents  or  tools.*  The 
right  of  forming  a  corporation  is  conferred  by  the  in- 
corporation laws  only  upon  persons  acting  individ- 
ually, and  not  upon  associations ;  moreover,  it  would, 
imder  ordinary  circumstances,  be  in  violation  of  the 
charter  of  an  existing  company  to  subscribe  for  shares 
in  a  new  company  *  and  assume  the  resulting  liabilities. " 
A  corporation  may  deal  in  shares  or  take  them  as  se- 
curity in  the  course  of  its  business,  but  may  not  own 
them  for  the  purpose  of  controlling  other  corporations 
thereby  or  for  speculative  purposes.'  Stock  so  ac- 
quired creates  no  liability  to  the  creditors  of  the  cor- 
porations whose  stock  is  thus  held,  as,  for  example, 
stock  of  a  national  bank. *  But  a  company  holding  stock 
may  not  rescind  the  obligation  in  consideration  of  which 
the  stock  was  given  without  returning  the  consider- 
ation ;  *  but  the  court  will  not  disturb  the  possession  of 
the  property  that  has  passed  imder  an  illegal  contract, 
as  the  conveyance  of  the  entire  property  of  one  rail- 
road corporation  to  another  under  a  lease  of  nine  hund- 
red and  ninety-nine  years,  but  will  refuse  to  interfere 

»  Central  R.  R.  Co.  v.  Pennsylvania  R.  R.  Co..  31  N.  J.  Eq.  475. 
'  Morawetz,  Private  Corp.,  2d  ed.  433;  Pauly  v.  Coronado  Beach 
Co.,  56  Fed.  428. 

*  Morawetz,  Private  Corp.  sec.  432;  Joint  Stock  Discount  Co. 
V.  Brown,  L.  R.  3  Eq.  Cases,  139,  pp.  150,  151;  Davis  v.  United 
States  Electric,  etc.,  Co.,  77  Md.  39,  40;  Milbank  v.  New  York, 
Lake  Erie  &  Western  R.  R.  Co.,  64  How.  Pr.  (N.  Y.)  20;  People 
V.  Chicago  Gas  Trust  Co.,  130  111.  268 ;  State  v.  Newman,  51  La.  Ann. 

837. 

*  California  National  Bank  v.  Kennedy,  167  U.  S.  362. 

*  American  Union  Telegraph  Co.  v.  Union  Pacific  R.  Co.,  i 
McCrary's  U.  S.  C.  C.  Rep.  188. 
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as  the  matter  stands.*  A  combination  by  licenses  to  a 
single  company  to  manage  the  trade  or  production  of 
many  is  illegal.*  The  conveyance  of  the  stock  of  sev- 
eral corporations  to  a  holding  corporation,  the  constit- 
uent companies  remaining  in  existence,  is  illegal  and 
will  be  set  aside.' 

A  conveyance  of  the  business  of  several  corporations 
to  one  corporation  with  a  bond  of  each  corporation  not 
to  compete  with  the  new  one  does  not  enjoy  the  excep- 
tion in  favor  of  a  restraining  contract  to  secure  the  con- 
veyance of  good-will  of  business,  for  where  there  are 
several  conveyances  under  the  same  terms  the  com- 
bination is  an  illegal  combination  in  restraint  of  trade  * 
and  will  be  set  aside.*  The  absolute  conveyance  of  the 
property  of  several  corporations  to  a  new  corporation 
is  no  more  legal  than  the  holding  of  these  properties  in 
trust  if  they  are  managed  in  the  same  way,  by  the 
same  agencies,  and  for  the  same  purposes  in  both  cases.  • 
A  rebate  to  customers  who  decline  to  purchase  of  com- 
petitors  is  lawful.^ 

>  St.  Loiiis,  etc.,  R.  R.  v.  Tcrre  Haute  &  IndianapoUs  R.  Co.. 

145  U.  S.  393. 

>  National  Harrow  Co.  v.  Hench,  76  Fed.  667. 

•  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197. 

•  Richardson  v.  Buhl,  77  Mich.  632. 

•  United  States  Capsule  Co.  v.  Merz  Capsule  Co.;  McCutcheon 
V.  Merz  Capsule  Co.,  67  Fed.  414;  37  U.  S.  Appeals,  586. 

•  Distilling  and  Cattle  Feeding  Company  v.  The  People,  156 
111.  448,  486,  490.  492.  See.  however,  Trenton  Potteries  Co.  v. 
Oliphant,  58  N.'j.  Eq.  507;  Oakdale  Manfg.  Co.  v.  Garst  18  R.  I. 
484;  U.  S.  V.  E.  C.  Knight  Co.,  156  U.  S.  i;  Central  Shade  Co.  v. 
Cushman,  143  Mass.  353;  American  Biscuit  Co.  v.  Klotz.  44  Fed. 
721;  Anchor  Co.  v.  Hawkes,  171  Mass.  loi. 

'  Whitwell  V.  Continental  Tobacco  Co.,  125  Fed.  454;  Park  v. 
Nat'l  Druggists  Ass'n.  175  N.  Y.  i;  but  see  Straus  v.  American 
Publishers'  Ass'n,  177  N.  Y.  473 ;  aff'd  in  Circuit  Court  of  Appeals, 
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§  136.  Public  Callings  are  regulated  by  Com- 
mon Law,  Private  Callings  by  Private  Contract 
AND  the  Police  Power.  —  Relations  that  arise  in  the 
exercise  of  a  private  calling  depend  upon  contracts; 
relations  which  arise  from  the  exercise  of  a  public  call- 
ing depend  upon  the  principles  of  common  law.*     No 
action  for  negligence  exists  in  the  exercise  of  a  private 
calling  without  agreement,  but  the  common  law  supplies 
an  action  on  the  case  where  the  calling  is  public*    A 
physician  does  not  exercise  a  public  calling  and  is  not 
liable  for  a  failure  to  serve  patients ;  •  nor  an  vmder- 
taker  or  a  grocer;  *  the  power  of  the  State  to  grant  a 
monopoly  *  or  to  exercise  the  power  of  eminent  domain 
over  private  property  depends  upon  the  public  use.* 
Innkeepers  are  engaged  in  the  public  calling  of  enter- 
taining travelers,'^    Goods    delivered    to   any    person 
exercising  a  public  trade  or  employment  to  be  carried, 
wrought,  or  managed  in  the  way  of  his  trade  or  em- 
ploy, are  for  that  time  imder  a  legal  protection,  and 
privileged  from  distress.*     The  common  carrier  is  lia- 
ble as  an  insurer  of  the  goods  carried;*  and  is  liable  to 

June  21,  1906,  and  applying  the  prohibition  to  copyrighted  books 
eqiially  with  uncopyrighted  books.  See  note  to  the  case  supra, 
sec.  132. 

•  Anonymous,  Keilway,  50,  pi.  4. 

•  Anonymous,  Common  Pleas,  1441. 

•  Hurley  v.  Eddingfield,  156  Ind.  416. 

•  Brewster  v.  Miller's  Sons  Co.,  lox  Ky.  36S. 

'  Case  of  Monopolies,  11   Coke.  846,  the  exclusive  right  to  pro- 
vide playing  cards. 

•  Matter  of  Eureka  Basin,  96  N.  V.  427,  a  dock;  Allen  v.  In- 
habitants of  Jay,  60  Me.  124,  a  sawmiU;  opinion  of  the  Justices, 
1 8a  Mass.  605,  municipal  coal  and  fuel  yards;  all  held  not  of  pub* 
lie  use. 

'  King  V.  Luellin,  12  Mod.  445. 

•  Gisboum  V.  Hurst,  i  Balk.  249. 

•  Gordon  v.  Hutchinson,  i  W.  &  S.  (Pa.  285). 
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an  action  for  refusal  to  carry ;  *  whether  by  wagon,  ship, 
lighter,  barge,  or  towboat,  or  a  ferry,  or  a  bridge;*  as 
an  innkeeper  for  failure  to  receive  applicants  as  guests,' 
but  not  to  receive  them  as  boarders  or  lodgers/  A 
water-supply  company  is  in  the  same  class ;  •  and  a  pub- 
lic or  common  irrigation  company ;  •  and  a  gas-supply 
company;'  and  a  lighting  company;*  or  a  light  and 
power  company ;  •  but  a  lighting  company  is  not  obliged 
to  keep  appliances  for  the  possible  service  of  a  former 
customer  who  has  discontinued  to  be  a  patron,  having 
adopted  a  new  public  method  of  lighting;  ^*  but  a  tele- 
phone company  cannot  refuse  to  install  a  telephone 
where  the  apparatus  of  a  rival  company  is  installed." 
And  warehousemen  are  obliged  to  receive  goods  and  at 
a  reasonable  charge." 

Those  private  emplojmients  which  by  their  nature 
are  prope  ly  subject  to  limitations  in  the  public  interest 
are  not  subject  to  regulation  by  rules  of  common  law, 
but  must  be  and  may  be,  within  constitutional  limita- 
tions, dealt  with  specifically  by  statute.     This  is  the 

•  Allen  V.  Sackrider,  37  N.  Y.  341. 

•  Ingate  v.  Christie,  3  Car.  &  K,  61 ;  Bussey  v.  Mississippi  Valley 
Transportation  Co.,  24  La.  Ann.  165;  but  see  The  Neaflfic,  i  Abb. 
C.  C.  465;  Pate  V.  Henry,  5  Stew.  &  P.  (Ala.)  loi;  Thompson  v. 
Matthews,  2  Edw.  Ch.  (N.  Y.)  212. 

'  Rex  V.  Ivens.  7  C.  &  P.  2134. 

•  Lamond  v.  The  Gordon  Hotels,  Limited,  1897,  i  Q.  B.  541. 

•  Haugen  v.  Albina  Light  and  Water  Co.,  21  Ore.  411. 

•  Slosser  v.  Salt  River  Valley  Canal  Co.,  65  Pac.  Rep.  332. 
Portland  Natural  Gas  and  Oil  Co.  v.  State,  135  Ind.  54. 

•  Fleming  v.  Montgomery  Light  Co.,  100  Ala.  657. 

•  Cincinnati,  Hamilton  &  Dajrton  R.  R.  Co.  v.  Bowling  Green, 
57  Oh.  St.  336. 

"  Williams  v.  Mutual  Gas  Co.,  50  Am.  Rep.  266,  52  Mich.  499; 
Fleming  v.  Montgomery  Light  Co..  100  Ala.  657. 
"  State  V.  Citizens*  Telephone  Co.,  61  S.  C.  83. 
"  AUnut  V.  Inglis,  12  East,  257;  Munn  v.  Illinois,  94  U.  S.  113. 
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basis  of  necessity  of  the  police  power.     It  may  be  ex- 
ercised over  the  businesses  of  physicians;*  plumbers; 
bread   bakers;'  milk  dealers ; *  brewers;*  imitators  of 
dairy  products;*  employers  of  labor,  especially  that  of 
women  and  children.^ 

"The  principle  seems  to  be  that  when  a  few  persons  are 
engaged  in  an  extensive  business,  and  they  have  a  multi- 
tude of  customers  or  dependent  employees,  and  it  appears 
that  the  business  is  of  such  a  character  that  the  parties 
do  not  deal  upon  an  equal  footing,  and  that  the  many 
are  at  the  disadvantage  of  the  few,  the  legislature  may 
regulate  these  occupations,  with  a  view  to  prevent  fraud, 
oppression,  or  tmdue  advantage.  Familiar  illustrations 
are  contracts  for  the  loan  of  money,  for  transportation  of 
persons  and  freight,  for  insurance  of  life  and  property,  for 
the  manufacture  and  sale  of  artificial  butter  and  lard,  for 
measuring  and  inspecting  lumber,  grain,  tobacco, -flour, 
etc."* 

§  137.  Persons  exercising  a  Public  Employ- 
ment  must  serve  adequately  all  who  apply.  — 
While  there  is  an  obligation  upon  those  engaged  in  a 
public  employment  to  serve  all  who  apply  to  them,* 

^  Richardson  v.  State,  47  Ark.  562;  Iowa  College  v.  Schrader, 
£7  la.  659;  Williams  v.  People,  lai  111.  84;  but  see  Rex  v.  Master 
and  Wardens  of  the  Company  of  Surgeons  in  London,  2  Burrow, 
S91. 

*  Singer  v.  State,  72  Md.  464. 

»  Mayor  and  Aldermen  of  Mobile  v.  Yuille,  3  Ala.  137. 

*  State  V.  Campbell,  64  N.  H.  40a. 

*  Boston  Beer  Company  v.  Massachusetts,  97  U.  S.  25. 

*  People  V.  Marx,  99  N.  Y.  380. 

*  Commonwealth  v.  Hamilton  Mfg.  Co.,  120  Mass.  383;  God- 
charles  &  Co.  v.  Wigeman.  113  Pa.  St.  431. 

»  State  V.  Peel  Splint  Coal  Company,  36  W.  Va.  802. 

*  Jackson  v.  Rogers,  2  Shower,  327. 
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an  exception  may  be  made  if  it  is  reasonable  and  neces- 
sary to  promote  the  objects  of  the  public  employment, 
as  to  exclude  from  steamboats  the  agents  of  a  com- 
peting line/  to  give  preference  in  accommodations  on  a 
stage  coach  to  through  passengers,'  to  exclude  stowa- 
ways, drunken  or  insane  persons,  or  persons  of  bad 
character  if  they  have  not  been  admitted  and  the  fare 
accepted.*  A  railroad  may  exclude  women  from  men's 
cars  if  suitable  separate  accommodations  are  provided 
for  women  * 

The  peculiar  mode  in  which  express  companies  per- 
form their  service  does  not  exempt  them  from  any  of 
the  obligations  of  common  carriers,*  and  a  railroad 
company  may  delegate  all  its  express  business  to  one 
company,*  and  a  railroad  may  regulate  the  use  of  sta- 
tion groimds  consistently  with  public  use  by  licensing 
certain  transfer,  cab,  or  restaurant  .companies,^  but  a 
telephone  company  may  not  restrict  the  use  of  its  ser- 
vice to  certain  telegraph  or  messenger  companies."  A 
gas-supply  company  is  not  obliged  to  supply  several 
meters  to  one  consumer,*  and  a  sleeping-car  company 

*  Jencks  v.  Coleman,  2  Sumn.  221. 

*  Bennett  v.  Dutton.  10  N.  H.  481. 
'  Pearson  v.  Duane,  4  Wall.  605. 

*  Chicago  &  N.  W.  Ry.  v.  Williams,  55  111.  185;  see  for  a  statute 
properly  requiring  separate  accommodations  for  white  and  colored 
passengers,  Louisville,  N.  O.  &  T.  Ry.  Co.  v.  Mississippi,  132  U.  S. 

587. 

*  Buckland  v.  Adams  Express  Co.,  97  Mass.  124. 

*  The  Express  Cases,  117  U.  S.  i;  but  see  McDuffee  v.  Portland 
and  Rochester  Railroad,  52  N.  H.  430. 

'  Old  Colony  Railroad  v.  Tripp,  147  Mass.  35;  Kates  v.  Atlanta 
Baggage  &  Cab  Companies,  107  Ga.  636;  Fluker  v.  Georgia  R.  R. 
Co.,  81  Ga.  461. 

"  People  V.  Hudson  River  Telephone  Co.,  19  Abb.  N.  C.  466; 
Chesapeake  &  P.  Tel.  Co.  v.  B.  &  O.  Tel.  Co.,  66  Md.  399. 

*  Ferguson  v.  Met.  Gas  Light  Company,  37  How.  Pr.  189. 
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is  not  liable  for  exclusion  of  a  passenger  by  servants 
of  the  railroad  company.*  A  gas  company  cannot  be 
compelled  to  furnish  gas  to  one  against  whom  the  com- 
pany has  an  unpaid  judgment  for  former  service  in 
supplying  gas,*  but  a  telephone  company  must  furnish 
a  telephone  to  one  who  has  reasonably  refused  to  pay 
for  defective  service ;  *  yet  the  possession  of  a  railroad 
ticket  wiU  not  protect  a  passenger  from  exclusion  if  he 
declines  to  present  it,*  nor  an  expired  special  low-rate 
ticket  on  a  regular  train,'  and  the  regulation  requiring 
cash  fares  on  a  railroad  to  be  accompanied  by  a  ten 
cent  deposit  returnable  at  a  ticket  office  is  reasonable.* 
But  a  passenger  may  not  be  excluded  without  liability 
to  an  action  where  the  railroad  provided  no  reasonable 
opportimity  for  purchasing  a  ticket.! 

A  person  exercising  a  public  emplojmient  must  per- 
form the  services  required  in  his  calling  adequately; 
liability  attaches  for  failure  to  serve,  for  inadequate 
service,  and  for  negligence  in  performing  the  service." 
But  there  is  no  obligation  to  provide  special  facilities, 
as  a  selected  room,  at  an  inn,  with  candles,  so  that  the 
guest  may  sit  up  all  night,*  or  a  special  type  of  exten- 
sion telephone,^*  but  adequate  lighting  must  be  made 

»  Lawrence  v.  Pullman  Palace  Car  Co.,  144  Mass.  i. 
'  People  V.  Manhattan  Gas  Light  Co.,  45  Barb.  136. 

•  SUte  V.  Nebra.ska  Telephone  Co.,  17  Neb.  ia6. 

•  State  V.  Campbell,  32  N.  J.  Law,  309. 

•  Pennington  v,  Philadelphia  W.  &  B.  R.  R.  Co.,  62  Md.  95. 

•  Reese  v.  Pennsylvania  Railroad,  131  Pa.  422. 

•  Porsee  v.  Alabama  Great  Southern  Railroad,  63  Miss.  66. 

•  Anonymous,  Y.  B.  22  Lib.  Assis.,  pL  41;  Bremner  v.  Williams, 
I  C.  &  P.  414;  Louisville,  etc.,  v.  Snyder,  X17  Ind.  435;  Searles  v. 
Mann  Boudoir  Co.,  45  Fed.  330. 

•  Fell  V.  Knight,  8  M.  &  W.  269. 

*•  Gardner  r.  Providence  Telephone  Co.,  50  Atl.  Rep.  10 14. 
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by  a  railroad  of  stations  and  restaiirants  to  be  used  in  1 

the  course  of  transportation  even  if  located  on  private  I 

property  and  operated  as  a  private  enterprise/  and  the  \ 

railroad  is  liable  for  violence  and  insults  by  its  ser-  | 

vants,'  but  not  for  acts  of  strangers  in  stations/  nor  i 

for  violence  on  a  train  brought  by  a  passenger  upon 
himself.*  The  nature  of  certain  traffic  requires  that  it 
be  given  a  preference,  and  a  carrier  is  liable  for  dam- 
ages resulting  from  non-compliance  with  this  require- 
ment ;  *  so  of  special  space  and  accommodations,*  and 
for  damages  occasioned  by  an  unnecessary  deviation 
by  a  boat  from  the  regular  direct  course/ 

§  138.  The  Common  Law  prohibits  Unjust 
Discrimination.  —  Facilities  cannot  be  so  withheld  as 
to  produce  an  tmjust  or  avoidable  discrimination*  as 
to  places,*  but  **  railroad  companies,  in  the  absence  of 
statutory  provisions  limiting  and  restricting  their 
powers,  are  vested  with  a  very  broad  discretion  in  the 
matter  of  locating,  constructing,  and  operating  their 
railways,  and  of  locating  and  maintaining  their  freight 
and  passenger  stations.  This  discretion,  however,  is 
not  absolute,  but  is  subject  to  the  condition  that  it 
must  be  exercised  in  good  faith,  and  with  a  due  regard 

•  Peniston  v.  Chicago,  etc.,  R.  R.  Co.,  34  La«  Ann.  77. 
»  Craker  v.  Chicago  &  N.  W.  Ry.  Co.,  36  Wise.  657. 

»  Batton  V.  S.  &  N.  Ala.  R.  R.  Co.,  77  Ala.  591. 

•  Pounder  v.  North  Eastern  Ry.  Co.,  1892,  i  Q.  B.  385. 

•  Tiemy  v.  N.  Y.  Central,  etc.,  Co.,  76  N.  Y.  305. 

•  Coupland  v.  Housa tonic  R.  R.  Co.,  61  Conn.  531. 
'  Davis  V.  Garrett,  6  Bing.  716. 

•  Bennett  v.  Button,  10  N,  H.  481 ;  Pearson  v.  Duane,  4  Wall. 
60s;  Chicago  &  N.  W.  Ry.  v.  Williams,  55  111.  185;  McDuifee  v. 
Portland  &  Rochester  Railroad,  52  N.  H.  430. 

•  Ballentine  v.  North  Missouri  R.  R.  Co.,  40  Mo.  491;  Ayres  v^ 
Chicago  &  N.  W.  Railway  Co.,  71  Wise.  372. 
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to  the  necessities  and  conveniences  of  the  public.*'  * 
The  burden  is  on  those  demanding  the  location  of  a 
station  or  the  nmning  of  certain  trains  to  prove  the 
right  to  have  it  established ; '  so  of  a  switch  to  a  private 
warehotise  which  has  been  discontinued.'  The  court 
will  never  order  a  railroad  station  to  be  built  or  main- 
tained contrary  to  the  public  interest.*  The  right 
may  be  judicially  determined.* 

An  innkeeper,  being  required  to  receive  everybody 
without  discrimination,  is  not  required  to  insure  the 
honesty  of  his  guests,  and  is  responsible  for  loss  caused 
through  their  dishonesty  only  when  his  negligence  con- 
tributes to  the  loss.*  So  a  carrier,  being  under  the 
same  obligation,  must  in  the  charges  for  traffic  be  al- 
lowed to  exercise  that  latitude  of  discretion  necessary  to 
enable  him  to  handle  all  traffic  without  being  made 
liable  for  incidental  loss  by  shippers  not  caused  by  his 
negligence.  "The  equality  to  be  observed  in  relation 
to  the  public  and  to  every  individual  consists  in  the 
restricted  right  to  charge,  in  each  particular  case  of 
service,  a  reasonable  compensation  and  no  more.  If 
the  carrier  confines  himself  to  this,  no  wrong  can  be 
done,  and  no  cause  afforded  for  complaint.  If,  for 
special  reasons,  in  isolated  cases,  the  carrier  sees  fit  to 
stipulate  for  the  carriage  of  goods  or  merchandise  of 
any  class  for  individuals  for  a  certain  time  or  in  cer- 
tain quantities  for  less  compensation  than  what  is 
the   usual,  necessary,   and  reasonable  rate,  he  may 

»  People  V,  Chicago  &  Alton  R.  R.,  130  111.  175. 
'  Mobile  &  Ohio  Railroad  v.  People,  132  111.  559. 

*  Jones  V.  Newport  News,  etc.,  Co.,  65  Fed.  736. 

*  Northern  Pacific  Railroad  v.  Washington,  14a  U.  S.  492. 

*  Concord  &  Montreal  R.  R.  v.  Boston  &  Maine  R.  R.,  67  N.  H. 
465. 

*  Anonymous,  Moore,  78,  pi.  207. 
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undoubtedly  do  so  without  entitling  all  other  persons 
and  parties  to  the  same  advantages.*'  *  But  the  special 
reason  must  be  justifiable.  A  railroad  company  is 
invested  with  important  prerogative  franchises,  among 
which  are  the  rights  to  build  and  use  a  railway,  and  to 
charge  and  take  tolls  and  fares.  These  prerogatives 
are  grants  from  the  government,  and  public  utility  is  a 
consideration  for  them.  If  they  had  remained  under 
the  control  of  the  State,  it  would  not  have  been  legiti- 
mate to  favor  one  citizen  at  the  expense  of  another. 
Nor,  when  such  rights  are  handed  over,  on  public  con- 
siderations, to  a  company  of  individuals,  do  they  lose 
their  essential  characteristics.  In  the  use  of  such 
franchises,  all  citizens  have  an  equal  interest  and  equal 
rights,  and  all  must,  under  the  same  circumstances,  be 
treated  alike.'  It  is  not,  imder  these  principles,  xm- 
reasonable  to  provide  less  rates  where  a  large  amotmt 
of  water  is  used  than  where  a  small  quantity  is  con- 
sumed. That  principle  is  found  in  contracts  and 
charges  relating  to  electric  lights,  gas,  private  water 
companies,  and  the  like,  and  is  not  unreasonable.® 
But  an  unnecessary  charge  of  two  cents  a  ton  of  coal 
charged  by  a  railroad  and  dock  company  through  a 
rule  requiring  shovelers  hired  and  paid  by  the  rail- 
road  company  to  be  used  is  unreasonable.*  In  the  ab- 
sence of  facts  which  reduce  the  cost,  as  a  contract  to 
ship  a  large  amotmt  yearly,  or  return  freights,'  a  per  ton 
charge  to  one  shipper  greater  than  to  his  competitors 

*  Fitchburg  R.  R.  Co.  v.  Gage,  12  Gray,  393. 

'  Messenger  v.  Pennsylvania  Railroad  Company,  7  Vroom  (36 
N.  J.  L.),  407,  8  Vroom  (37  N.  J.  L.).  531. 

•  Silkman  v.  Water  Commissioners,  152  N.  Y.  327. 

*  318J  Tons  of  Coal,  14  Blatch.  453. 

•  Phipps  V.  London  &  North  Western  Ry.  Co.,  L.  R.   1892, 
a  Q.  B.  229;  Hoover  v.  Pa.,  156  Pa.  St.  220. 
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is  tmjust;*  nor  is  it  a  justifiable  reason  that  shippers 
may  be  discouraged  from  favoring  other  lines  by  offer- 
ing less  rates  to  those  who  do  not.*  But  such  a  contract 
would  be  lawful  in  the  exercise  of  a  private  call- 
ing.* A  rebate  on  the  freight  on  coal  contracted  for 
ten  years  in  consideration  of  the  construction  of  a  dock 
and  coal  pocket  partly  for  the  use  of  the  railroad  and 
other  considerations  is  not  unlawful.*  The  franchise 
of  laying  pipes  through  the  city  streets  and  selling 
water  to  the  inhabitants  being  in  the  nature  of  a  public 
use  or  a  natural  monopoly,  the  company  cannot  act 
capriciously  or  oppressively,  but  must  supply  water  to 
all  impartially  and  at  reasonable  rates,  and  an  injunc- 
tion will  issue  to  prevent  the  cutting  off  of  the  water 
supply  where  the  customer  offers  to  pay  a  reasonable 
rate  and  the  company  demands  an  unreasonable  one." 
Exact  equality  is  not  demanded,  but  such  a  reasonable 
a{>proximation  of  it  as  can  be  secured  by  reasonable 
general  rules,  free  from  arbitrariness.*  A  discrimina- 
tion based  solely  on  the  value  of  the  service  to  the 
customer  has  never  been  sustained,  and  a  charge  of  less 
for  gas  used  for  heat  than  for  gas  used  for  light  where 
the  gas  is  the  same  and  comes  through  the  same  pipes 
is  a  discrimination  against  those  who  use  gas  for  Ught, 
and  is  illegal.^  But  a  city  may  compel  users  of  water 
to  pay  by  the  fixture  or  by  meter,  that  is,  for  the 

*  Hays  V,  The  Pennsylvania  Company,  12  Fed.  309. 

*  Menacho  v.  Ward,  27  Fed.  529. 

•  Whitwell  V.  Continental  Tobacco  Co.,  125  Fed.  454. 

*  Root  V.  Long  Island  Railroad,  114  N.  Y.  300. 

•  Munn  V.  Illinois,  94  U.  S.  113;  Griffin  v.  Goldsboro  Water  Co., 
112  N.  C.  306;  Lumbard  v.  Steams,  4  Gush.  60. 

•  Commonwealth  v.  Delaware  &  Hudson  Canal  Co.,  43  Pa.  St. 
20';. 

^  Bailey  v.  Fayette  Gas-Fuel  Co.,  193  Pa.  St.  175. 
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accommodation  instead  of  the  volume  of  water.*  Btit 
a  city  supplying  water  itself  cannot  compel  users  of  the 
water  supplied  by  a  private  water  company  to  pay  as 
much  for  the  use  of  sewers  as  it  charges  others  for  both 
sewerage  and  water.*  A  less  charge  for  a  long  haul  on 
a  through  rate  than  for  a  shorter  haul  is  not  necessarily 
unreasonable.* 

*'  Prior  to  any  statute  in  England  or  in  this  country, 
the  common  law  had  pronounced  upon  the  rights  and 
duties  of  carriers  and  freighters,  and  in  the  enactment 
of  statutes  little  more  has  been  done  than  to  embody 
in  them  th   well-known  principles  of  common  law."  * 

**  Congress  did  not  intend  (by  the  Anti-Trust  Law)  to 
reach  and  destroy  those  minor  contracts  in  partial  restraint 
of  trade  which  the  long  course  of  decisions  at  common  law 
had  affirmed  were  reasonable  and  ought  to  be  upheld. 
Whenever  a  departure  from  common  law  rules  and  defini- 
tions is  claimed,  the  purpose  to  make  the  departure  shotdd 
be  clearly  shown.  Such  a  purpose  does  not  appear  and 
such  a  departure  was  not  intended.''  * 

But  even  in  case  of  a  departure  from  the  common 
law  the  purpose  of  the  legislature  cannot  be  carried 
out.  While  a  person  exercising  a  public  calling  can- 
not stipulate  higher  rates  than  those  stipulated  in  a 
contract  with  the  government,  because  granted  upon 
that  condition,  yet  those  rates  are  not  binding  upon 
consumers,  who  have  a  right  to  the  protection  of  the 
courts   against   unreasonable   charges.    A   city   may 

*  Ladd  V.  Boston,  170  Mass.  332. 

'  Mobile  V.  Bienville  Water  Supply  Co.,  30  So.  Rep.  445. 

•  Phipps  V.  London  &  N.  W.  Ry.  Co.,  1892,  2  Q.  B.  229;  Cin- 
cinnati, N.  O.  &.  T.  P.  Ry.  Co.  v.  I.  C.  Com.,  162  U.  S.  184. 

*  Mr.  Justice  Green  in  Hoover  v.  Pennsylvania,  156  Pa.  St.  220. 

•  Brewer,  J.,  in  Northern  Securities  Case,  193  U.  S.  268. 
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have  the  right  to  grant  a  franchise,  but  it  can  have  no 
right  to  stipulate  for  rates  binding  upon  the  citizens; 
the  rates  are  binding  upon  the  company  as  a  maximum 
simply  because,  acting  for  itself,  it  had  the  power  to  ac- 
cept the  franchise  upon  those  conditions.  Rates,  to  be 
binding  on  consumers,  must  be  not  only  non-discrimi- 
nating but  reasonable.  * 

§  139.  The  Courts  may  give  Ample  Remedy 
UNDER  THE  CoMMON  Law.  —  Carriers  cannot  be  sub- 
jected to  any  restriction  of  rates  by  statute  beyond  (nor 
given  any  immimity  thereby  from)  the  restraint  im- 
posed by  the  common  law. 

As  an  authority  and  encouragement  for  the  exten- 
sion of  railroads,  there  was  passed  the  Act  of  Congress 
of  Jime  15,  1866,*  which  provided: 

**That  every  railroad  in  the  United  States  whose  road 
is  operated  by  steam,  its  successors  and  assigns,  be,  and  is 
hereby  authorized  to  carry  upon  and  over  its  road,  boats, 
bridges,  and  ferries  all  passengers,  troops,  Government 
supplies,  mails,  freight,  and  property  on  their  way  from 
one  State  to  another,  and  to  receive  compensation  therefor, 
and  to  connect  with  roads  of  other  States  so  as  to  form 
continuous  lines  for  the  transportation  of  the  same  to  the 
place  of  destination.*' 

This  was  the  situation  in  the  law  tmtil  the  Interstate 
Commerce  Law  put  the  common  law  in  statute  form 
and  gave  certain  rights  of  preliminary  action  to  the 
Commission.  The  cases,  however,  tmder  the  law  of 
1887  and  the  amendment  of  1890  and  the  Elkins  law 

*  Griffin  v.  Goldsboro  Water  Co.,  112  N.  C.  206;  Livingstone  v. 
Sandford,  164  U.  S.  578;  Anonymous,  Y.  B.  10  H.  8,  pi.  14;  Bas- 
tard V,  Bastard,  2  Shower,  81. 

»  R.  S.  sec.  5258. 
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of  1903,  came  before  the  Supreme  Cotirt  of  the  United 
States  for  acttial  decision  and  determination.  That 
Court  was  not  aided  by  the  opinion  of  Congress  but  had 
sufficient  precedent  in  the  common  law  of  England  and 
of  this  coimtry.  February  19th,  1906/  it  perpetually 
enjoined  the  Chesapeake  and  Ohio  Railroad  Company 
from  taking  less  than  the  rates  fixed  in  its  published 
tariff  of  freight  rates  by  means  of  dealing  in  the  pur- 
chase and  sale  of  coal. 

All  carriers  of  interstate  commerce,  like  all  other 
public  utilities,  are  required,  in  the  absence  of  any  stat- 
utory provision,  simply  because  of  the  common  law  rule, 
to  charge  only  reasonable  and  just  rates,  and  to  ab- 
stain from  the  practice  of  unreasonable  discrimination 
between  individual  shippers  and  between  independent 
localities.  This  rule  of  the  common  law  has  been  uni- 
versally recognized  in  this  coimtry,  and  has  always 
been  enforced  in  courts  of  equity  when  their  jtirisdic- 
tion  in  such  cases  has  been  invoked.  If,  therefore, 
there  were  no  legislation  on  the  subject,  any  shipper 
who  might  be  charged  an  excessive  rate  could  either 
pay  and  recover  back  in  an  action  at  law,  in  a  law  court 
of  proper  jurisdiction,  or,  to  avoid  a  multiplicity  of 
suits,  he  could  exhibit  his  bill  of  complaint  in  a  cotirt 
of  equity  and  sectire  relief  by  injunction.  These  prop- 
ositions are  elementary  and  do  not  need  a  citation  of 
authorities  for  their  support,  but  the  books  are  full  of 
cases  in  point. 

In  the  case  of  Schofield  v.  Railroad  Co.,*  in  a  most 
elaborate   and  carefully  prepared  opinion,  the  court 

*  Interstate  Commerce  Commission  v.  R.  R.,  200  U.  S. ;  see 
Swift  &  Co.  V.  U.  S.,  196  U.  S.  375;  /n  re  Debs,  158  U.  S.  564. 

•  43  Ohio  St.  571. 
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reviews  the  leading  cases  on  the  subject  and  grants 
relief  by  injtmction  against  a  discrimination  in  rates. 
The  discrimination  in  this  case  consisted  in  giving 
lower  rates  to  the  complainant's  competitor  on  the 
ground  that  this  competitor  was  entitled  to  it  by- 
reason  of  the  larger  shipments  it  was  making. 

In  the  case  of  C.  &  O.  R.  Co.  v.  The  People  ex  rel,^ 
etc./  the  court  says: 

**  Another  perfectly  well-settled  rule  of  the  common  law 
in  regard  to  common  carriers  is  that  they  shall  not  exercise 
any  tmjust  and  injurious  discrimination  between  individuals 
in  their  rates  of  toll.'* 

The  Supreme  Court  of  New  Hampshire,  in  McDuffee 
V.  Railroad,*  says,  at  p.  451 : 

"The  common  and  equal  right  is  to  reasonable  trans- 
portation service  for  a  reasonable  compensation." 

In  Railway  Co.  v.  People,*  the  Illinois  court  said: 

"The  carrier  is  under  obligation  to  receive  and  carry 
goods  for  all  persons  alike  without  injurious  discrimination 
as  to  terms." 

In  Chicago,  etc.,  R.  R.  Co.  v.  Minnesota,^  the  cotart 
said: 

"The  question  of  the  reasonableness  of  a  rate  of  charge 
for  transportation  by  a  railroad  company  involving,  as 
it  does,  the  element  of  reasonableness  both  as  regards 
the  company  and  as  regards  the  public,  is  eminently  a 
question  for  judicial  investigation,  requiring  due  process 
of  law  for  its  determination." 

»  67  111.  II. 

*  52  N.  H.  447,  opinion  by  Judge  Doc, 
»  56  111.  365- 

*  134  U.  S.  418.  458- 
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In  Reagan  v.  Farmers'  Loan  and  Trust  Co.,^  Mr, 
Justice  Brewer,  speaking  for  the  court,  says : 

**  It  has  always  been  recognized  that,  if  a  carrier  attempted 
to  charge  a  shipper  an  unreasonable  sum,  the  courts 
had  jurisdiction  to  inquire  into  that  matter  and  to  award 
to  the  shipper  any  amotint  exacted  from  him  in  excess  of 
a  reasonable  rate;  and  also  in  a  reverse  case  to  render 
judgment  in  favor  of  the  carrier  for  the  amount  fotind  to 
be  a  reasonable  charge.  The  province  of  the  courts  is  not 
changed,  nor  the  limit  of  judicial  inquiry  altered,  because 
the  legislattire  instead  of  the  carrier  prescribes  the  rates." 

In  St.  Louis  and  San  Francisco  Railway  v.  Gill,*  the 
court  approves  the  position  of  Mr.  Justice  Miller  in  his 
concurring  opinion  in  Chicago  Railway  Company  v. 
Minnesota.  At  p.  666  the  court  says,  again  citing 
Mr.  Justice  Miller: 

"That  the  remedy  for  a  tariff  alleged  to  be  unreasonable 
shotild  be  sought  in  a  bill  in  equity  or  some  equivalent 
proceeding,  wherein  the  rights  of  the  public,  as  weU  as  of 
those  of  the  company  complaining,  can  be  protected." 

Numerous  other  citations  might  be  made  to  show, 
as  these  do,  that  at  common  law,  without  any  legisla- 
tion, carriers  are  botmd  to  transport  for  all  who  apply 
and  that  they  are  bound  to  charge  only  reasonable  and 
just  rates ;  and  that  they  are  not  allowed  to  discrimi- 
aate  between  shippers,  commodities,  or  places,  and  that 
:f  they  violate  any  of  these  duties  they  are  liable  for 
damages,  in  an  action  at  law,  at  the  suit  of  the  aggrieved 
party;  or  he  may,  to  avoid  a  multiplicity  of  suits,  go 
into  a  court  of  equity  and  enjoin  the  carrier  from  such 
illegal  charges  or  practices. 

»  154  U.S.  397.  »  156  U.  S.659. 
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The  framers  of  the  Constitution  did  not,  therefore, 
when  they  conferred  on  Congress  the  power  to  regulate 
interstate  commerce  without  coupling  with  it  the  power 
to  fix  rates,  leave  shippers  and  travelers  at  the  mercy 
of  the  carriers  as  to  rates  of  charges,  discriminations, 
or  other  wrongful  practices,  but,  on  the  contrary,  pro- 
vided for  them  complete  remedies  in  the  system  of 
courts  for  which  they  made  provision.  "  The  right  of 
fixing  rates  is  a  legislative  function  which  the  courts 
cannot  exercise,  but  it  is  competent  for  the  cotirts,  cer- 
tainly in  the  absence  of  legislation,  to  protect  the  pub- 
lic against  the  exaction  of  oppressive  and  tmreasonable 
charges  and  discriminations."  * 

§  140.  Judicial  Restraint  of  Political  Power. 
The  Common  Law  op  the  United  States.  —  Sup- 
posing, then,  that  the  nation  has  the  power  to  author- 
ize the  incorporation  of  companies  engaged  in  interstate 
commerce,  to  prevent  the  incorporation  of  State  cor- 
porations for  that  purpose,  and  to  prevent  existing 
State  corporations  as  such  from  engaging  in  interstate 
commerce,  can  this  power  be  used  to  destroy  life,  lib- 
erty, or  property,  or  any  right  properly  belonging  to 
citizenship,  or  to  give  preference  to  the  ports  of  one 
State  over  those  of  another?  * 

Chief  Justice  Marshall  said  in  Gibbons  v.  Ogden: 

"Of  course,  there  is  no  limit  to  the  power  to  be  derived 
from  the  purpose  for  which  it  is  to  be  exercised.  If  exer- 
cised for  one  purpose  it  may  also  be  for  another.  No 
one  can  inquire  into  the  motives  which  influence  sov- 
ereign authority.  It  is  enough  that  such  power  manifests 
its  will." » 

»  Griffin  V.  Goldsboro  Water  Co.,  iia  N.  C.  206. 
«  Art.  I.  sec.  9.  '9  Wheat,  i. 
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Yet  there  are  definite  limitations  which  every  power 
exercised  by  the  national  government  imports  as  both 
the  basis  and  the  condition  of  its  exercise.  The  con- 
dition upon  which  the  regulation  of  certain  State 
corporations  out  of  existence  rests  is  that  no  vested 
right  is  violated  and  no  power  is  destroyed.  The 
government,  too,  in  the  exercise  of  its  powers  must  act 
within  the  limits  and  according  to  the  methods  which 
are  the  conditions  of  its  existence.  The  three  depart- 
ments must  act  within  their  respective  spheres  and 
no  one  department  can  exercise  its  power  except  with 
the  assistance  or  restraint  of  the  other  two  depart- 
ments.    Chief  Justice  Marshall  said :  * 

**The  difference  between  the  departments  undoubtedly 
is  that  the  legislature  makes,  the  executive  executes,  and 
the  judiciary  construes  the  law,  but  the  maker  of  the  law 
may  commit  something  to  the  discretion  of  the  other  de- 
partments, and  the  precise  boundary  of  this  power  is  a 
subject  of  delicate  and  difficult  inquiry,  into  which  a  court 
will  not  enter  unnecessarily.'* 

Limitations  on  the  power  of  Congress  to  regulate  in- 
terstate commerce  are  limitations  upon  constitutional 
power  and  must  draw  their  force  from  the  Constitution 
of  the  United  States.  Both  the  construction  of  the 
power  and  the  extent  of  the  limitations  would  be 
decided  by  the  constitutional  court  or  courts.  A  court 
which  has  power  to  adjust  the  limits  of  the  regulative 
power  of  Congress  must  draw  that  power  from  the 
Constitution,  and  the  power  which  would  extend  to  the 
review  of  an  act  of  Congress  would  extend  to  the  act  of 
any  State  legislature.  It  is  imimportant  that  the  prin- 
ciple from  which  the  power  of  the  Court  is  drawn  is 

*  Wayman  v.  Southard,  lo  Wheat.  46. 
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expressed  separately  in  application  to  the  legislative 
power  of  Congress  and  that  of  the  State  legislatures, 
in  the  Fifth  and  the  Fourteenth  Amendments  re- 
spectively : 

** .  .  .  Nor  shall  any  person ...  be  deprived  of  life,  liberty > 
or  property  without  due  pfocess  of  law;  nor  shall  private 
property  be  taken  for  public  use  without  just  compen- 
sation." * 

**A11  persons  bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immtmities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law,  nor  deny 
any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."* 

The  omission  in  the  Fourteenth  Amendment  of  the 
words  **nor  shall  private  property  be  taken  for  public 
use  without  just  compensation,  **  is  immaterial,  for  they 
are  included  in  the  phrase  **  due  process  of  law,**  in  the 
definition  of  citizenship,  and  in  the  equal  protection  of 
the  laws.' 

**  A  law,"  said  Webster,  '*in  its  general  acceptation, 
is  a  rule  prescribed  for  future  conduct,  not  a  legislative 
interference  with  future  rights."  * 

Does  the  power  of  the  courts  to  protect  rights  exist 
independently  of  legislation  providing  a  statutory  basis 

*  Fifth  Amendment. 

'  Fourteenth  Amendment,  sec.  i. 

'  This  is  stated  in  substance  in  the  quotation  from  Smyth  v. 
Ames,  169  U.  S.  466,  526,  infra, 

*  Works,  Vol.  VI,  p.  38. 
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of  decision?    Or  can  the  exercise  of  this  power  be  pre- 
vented by  enactment  of  Congress  ? 

The  definition  of  legislative  power  was  given  by- 
Webster  in  his  great  argument  in  the  Dartmouth  Col- 
lege Case :  *    He  said : 

**It  shall  not  judge  by  act.  It  shall  not  decide  by  act, 
but  it  shall  leave  all  these  things  to  be  tried  and  adjudged 
by  the  law  of  the  land.  Everything  which  may  pass  under 
the  form  of  an  enactment  is  not,  therefore,  to  be  considered 
the  law  of  the  land.  Such  a  construction  would  render 
constitutional  provisions  of  the  highest  importance  com- 
pletely inoperative  and  void.  It  would  tend  directly  to 
establish  the  union  of  all  powers  in  the  legislature.  There 
would  be  no  general  permanent  law  for  courts  to  administer 
or  for  men  to  live  under.  The  administration  of  justice 
would  be  an  empty  form,  an  idle  ceremony.  Judges 
would  sit  to  execute  legislative  judgments  and  decrees, 
not  to  declare  the  law  or  to  administer  the  justice  of  the 
country.'' 

All  things  are  to  be  tried  and  adjudged:  the  facts  are  to 
be  tried  in  the  light  of  reason,  and  the  law  is  to  be  ap- 
plied in  accordance  with  fixed  principles  of  justice. 
The  forces  of  government  which  we  have  inherited  are 
two  —  the  political  and  the  legal.  Political  force  is 
exerted  by  the  people  in  the  direct  nomination  and 
election  of  their  representatives;  the  legal  in  the 
courts  presided  over  by  judges  who  direct  the  delibera- 
tions of  the  jurors  drawn  by  lot  from  the  country- 
side to  try  whether  the  facts  of  the  case  are  with  one 
side  or  the  other.  Political  laws  do  not  sway  them; 
reason,  with  the  conflict  of  emotions  out  of  which 
it  is  wrought,  alone  guides  them;    and   the   average 

»  4  Wheat.  518. 
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determination  of  the  twelve  average  men  decides.* 
By  this  method  is  justice  administered  and  con- 
troversy qmeted.  It  is  the  meastire  of  the  con- 
stitutional principles  which  safeguard  individuals  from 
the  destruction  of  immutable  justice  through  the 
exercise  of  political  power.  And  it  is  intrenched 
firmly  in  the  Constitution  of  the  United  States  with 
the  great  principles  the  administration  of  which  it 
secures. 

**In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall  bave 
been  committed,  which  district  shall  have  been  previously 
ascertained  by  law.  .  .  ."^  **In  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dol- 
lars, the  right  to  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury  shall  be  otherwise  reexamined  in  any 
court  of  the  United  States  than  according  to  the  rules  of 
the  common  law."  ■ 

**  In  the  first  case*  in  which  an  act  of  a  legislature 
was  set  aside,  it  was  done  upon  the  ground  that  while 
no  provision  of  a  written  constitution  was  violated,  it 
was  so  abhorrent  to  common  decency  and  equity  that 
no  court  could  sustain  it.  While  a  law  may  not  be 
set  aside  which  violates  no  provision  of  a  written  con- 
stitution, it  is  nearer  the  truth  to  say  that  a  law  may  be 
set  aside  which  violates  no  written  provision  of  a  con- 
stitution. 

*.The  theory  of  the  average  man  in  **  The  Common  Law,"  by 
Oliver  Wendell  Holmes,  now  Justice  of  the  United  States  Supreme 
Court. 

'  Sixth  Amendment. 

'  Seventh  Amendment. 

*  Trevett  v.  Weeden,  R.I.,  1786,  and  Wales  v.  Stetson,  2  Mass. 
143,  and  p.  supra. 
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**  The  theory  that  laws  may  be  declared  void  whea 
deemed  to  be  opposed  to  natural  justice  and  equity,  al- 
though they  do  not  violate  any  constitutional  provision, 
has  some  support  in  the  data  of  learned  judges,  but  has 
not  been  approved,  so  far  as  we  know,  by  any  authorita^ 
tive  adjudication,  and  is  repudiated  by  ntimerous  authori- 
ties. Indeed,  under  the  broad  and  liberal  interpretation 
now  given  to  constitutional  guaranties,  there  can  be  no 
violation  of  fundamental  rights  by  legislation  which  will 
not  fall  with  the  express  or  implied  prohibition  and  re- 
straints of  the  Constitution,  and  it  is  unnecessary  to  seek 
for  principles  outside  the  Constitution  under  which  such 
legislation  may  be  condemned/*  * 

The  principles  of  the  common  law  could  not  be 
expressed  in  a  constitution,  but  all  other  principles 
are  excluded  by  the  expressions  of  the  Constitution 
of  the  United  States.  The  common  law  of  the  United 
States  can  be  expressed  in  the  constitutional  decisions 
of  the  Supreme  Court.  That  is  the  last  resort  of 
American  citizenship,  and  there  must  be  weighed  in 
the  balance  of  the  Fifth  Amendment  attempts  to  regu- 
late commerce  by  statutory  enactment. 

It  is  often  said  that  certain  rules  did  not  exist  at 
common  law,  that  they  were  introduced  by  statute. 
But  it  is  also  true  both  that  certain  rules  which  did  not 
exist  at  common  law  in  England  were  afterward  made 
part  of  the  common  law  by  its  development  in  appli- 
cation to  new  conditions  or  were  declared  by  statute, 
and  that  the  common  law  of  the  United  States  has  de- 
veloped principles  not  known  in  England,  and  that 

>  Andrews,  J.,  for  the  court,  in  Bertholf  v.  Reilly,  74  N.  Y.  509; 
the  same  principle  is  affirmed  in  People  v.  Gilson,  109  N.  Y.  398; 
see  also  comprehensive  note  in  Thayer's  Cases  on  Constitutional 
Law,  170  ff. 
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principles  of  common  law  have  been  declared  by  statute 
here.  It  would  also  be  admitted  that  a  statute  pur- 
porting to  declare  the  common  law  which  was  set  aside 
by  the  Supreme  Court  of  the  United  States  would  not 
be  law.  The  test  of  common  law  must  always  be  the 
courts ;  the  most  that  the  legislature  may  do,  is  to  de- 
clare, subject  to  application  by  the  courts ;  the  courts, 
however,  may  say  what  the  concmion  law  is  where  no 
statute  exists.  The  following  statement  does  not 
disprove  that  the  ultimate  test  is  the  common  law: 

"Under  the  common  law,  as  stated  by  the  English 
courts,  it  was  the  duty  of  a  common  carrier  to  afford 
equal  facilities  to  all  his  patrons  and  to  exact  only  a  rea- 
sonable charge  for  his  services.  But  he  was  not  botmd  to 
treat  all  his  customers  with  absolute  equality.  So  long 
as  he  transported  for  every  shipper  at  a  reasonable  rate,  it 
was  held  that  no  one  could  complain  if  he  chose  to  carry 
for  some  at  a  lower  rate  than  for  others. 

"The  injustice  of  the  rule  of  the  common  law  when 
Applied  to  railroads,  and  the  desirability  of  equal  rates, 
induced  legislation  in  England  at  an  early  date  having 
for  its  object  the  prevention  of  all  forms  of  discrimination. 
The  first  statute  was  contained  in  the  *  Railway  Clauses 
Consolidation  Act'  of  1845,  which  prohibited  common 
carriers  from  charging  more  to  one  person  than  during 
the  same  time  they  charged  others  for  the  same  kind  of 
service.*'  * 

*  Noyes,  American  Railroad  Rates.  It  is  not  true  that  dis- 
crimination could  not  be  prevented  tmder  the  English  common 
law.  See  Smith's  Leading  Cases,  p.  174,  and  "the  cases  hereto- 
fore cited.  The  doctrine  of  reasonableness  enters  into  that  for- 
bidding discrimination,  for  a  reasonable  discrimination  is  permitted, 
and  a  discrimination  not  made  necessary  by  the  conditions  of 
traffic  is  tmreasonable.  See  as  to  this,  Messenger  v.  Pennsylvania 
Railroad  Co.,  7  Vroom  (36  N.  J.  L.),  407,  8  Vroom  (37  N.  J.  L.),  S31. 
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The  statute  merely  declared  the  common  law.  That 
principle  was  first  declared  in  the  United  States  by  the 
courts,  *  and  was,  therefore,  American  common  law.  On 
the  otherhand,  the  decisionsof  the  SupremeCourt  of  the 
United  States  have  made  the  long  and  short  haul  clause 
a  nullity.'  The  law  of  the  United  States  upon  commerce 
is  f otmd  in  the  decisions  of  the  Supreme  Court  of  the 
United  States ;  no  law  is  known  until  it  is  construed ; 
the  Interstate  Commerce  Act  was  not  tried  in  the  Court 
for  ten  years  after  its  passage,  and  the  decision  changed 
its  entire  meaning.  The  Constitution  is  a  written  in- 
stnmient.  As  such  its  meaning  does  not  alter.  That 
which  it  meant  when  adopted  it  means  now.  Statutes 
are  passed  to  apply  to  existing  conditions,  but  condi- 
tions are  ever  changing.  It  is  the  power  of  courts  to 
decide  and  pronotmce  judgments  and  carry  into  effect 
between  persons  and  parties  who  bring  cases  before 
them.  The  record  of  these  decisions  is  that  of  the 
application  of  the  immutable  principles  of  the  Consti- 
tution to  all  combinations  of  circumstances  and 
conditions.  This  record  becomes  a  safe  guide  for 
substantially  similar  circumstances  and  conditions,  and 
remains  the  common  law  of  the  United  States. 

In  Ex  parte  Swartout,'  Chief  Justice  Marshall  said : 

"This  court  disclaims  all  jurisdiction  not  given  by  the 
Constitution  or  by  the  laws  of  the  United  States.  Courts 
which  originate  in  the  common  law  possess  a  jurisdiction 
which  must  be  regarded  by  their  common  law  until  some 

>  See  McDtiffee  v.  R.  R.  Co.,  52  N.  H.  430.  Doe,  J.;  Bennett  v. 
Dutton,  10  N.  H.  481. 

»  I.  C.  C.  V.  C.  N.  O.  &  T.  P.  R.  R.  Co.,  162  U.  S.  197;  I.  C.  C. 
V.  Alabama  Midland  R.  R.  Co.,  168  U.  S.  144;  I.  C.  C.  v.  C.  N.  O. 
&  T.  R.  R.  Co.,  167  U.  S.  479.  512. 

*  4  Cranch,  75. 
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statute  shall  change  their  established  principles,  but  courts 
which  are  created  by  written  law,  and  whose  jurisdiction  is 
defined  by  written  law,  cannot  transcend  that  jurisdiction." 

The  jurisdiction  of  the  Supreme  Court  is  at  least  as 
broad  as  the  field  covered  by  Congress  under  the  writ- 
ten Constitution  in  its  attempts  to  regulate  commerce. 
The  jurisdiction  is  constitutional ;  the  basis  of  decision 
is  the  common  law  of  the  Constitution  which  is  coex- 
tensive with  the  broad  range  of  subjects  involved  in  the 
regulation  of  commerce.  **The  law  is  any  rule  which 
will  be  upheld  by  the  courts. ' '  *  Conversely,  that  which 
the  courts  will  not  uphold  is  not  law.  And  so  the  grant 
of  power  by  statute  to  the  courts  to  decide  whether  a 
rate  fixed  is  reasonable  is  not  a  delegation  of  legislative 
power  to  the  judicial  department,  for  the  courts  in- 
herently possess  that  power  and  it  can  neither  be  given 
by  statute  nor  taken  away.  **The  supremacy  of  the 
law  is  the  foundation  rock  upon  which  our  institu- 
tions rest.  The  law,  this  court  said  in  United  States 
V.  Lee,*  is  the  only  supreme  power  in  our  system  of 
government.'*' 

*  Dicey,  The  Law  of  the  Constitution,  23. 

*  106  U.  S.  196,  220. 

*  Harlan,  J.,  in  Northern  Securities  Case,  193  U.  S.  197,  350.  On 
the  distinction  between  judicial  legislation  and  the  inherent  neces- 
sity of  the  existence  of  common  law,  see  William  H.  Rand,  Jr., 
*•  Swift  V.  Tyson  versus  Gelpcke  v.  Dubuque/'  Harvard  Law  Review ^ 
Vol.  VIII,  328-351;  "Provinces  of  the  Written  and  Unwritten 
Law  "  and  **  The  Ideal  and  the  Actual  in  the  Law,"  addresses  by 
James  C.  Carter;  Prof.  W.  G.  Hammond's  Notes  to  Blackstone's 
Commentaries  (1890),  Vol.  I,  p.  213  ^/  seq.;  "  Judicial  Legislation: 
Its  Legitimate  Function  in  the  Development  of  the  Common  Law," 
E.  R.  Thayer,  Harvard  Law  Review.  Vol.  V,  172;  **  Some  Definitions 
and  Questions  in  Jurisprudence,"  Prof.  J.  C.  Gray,  Harvard  Law 
Review,  Vol.  VI,  21. 


CHAPTER  VII 

K ATIONAL  REGULATION  OF  RATES  OF  PUBLIC  CALLIRGS 

§  151.  Congress  has  Power  to  Fix"  Reasonable 
Rates  to  be  charged  in  Interstate  Commerce.  — 
To  what  extent,  then,  can  Congress  by  legislation  sat- 
isfy the  demand  for  the  regulation  of  the  rates  of  car- 
riage of  freight  and  passengers  among  or  between  the 
States  or  in  the  District  of  Columbia  ?  It  is  said  that 
three  quarters  of  all  the  traffic  is  now  interstate.  The 
question,  therefore,  affects  practically  all  means  of 
transportation  and  almost  every  individu9,l.  The 
power  of  Congress  to  regulate  all  implements  and  every 
act  of  interstate  commerce  is  undoubted.* 

In  the  case  of  Ames  v.  Union  Pacific  Railway  Com- 
pany,* Mr.  Justice  Brewer  said : 

**But  within  the  scope  of  the  word  *  regulation,  *  as 
commonly  used,  is  embraced  the  idea  0/  fixing  the  compen- 
sation  which  the  owners  of  railroad  property  shall  receive  for 
the  use  thereof /* 

In  the  dissenting  opinion  in  Northern  Securities  Case,* 
Mr.  Justice  White,  speaking  for  himself  and  three  other 
justices,  said: 

"The  plenary  authority  of  Congress  over  interstate 
commerce,  its  right  to  regulate  it  to  the  fullest  extent, 
to  fix  the  rates  to  be  charged  for  the  movement  of  interstate 
commerce,  to  legislate  concerning  the  ways  and  vehicles 

*  Gibbons  v.  Ogden,  9  Wheat.  1. 

>  64  Fed.  Rep.  165,  178.  ■  193  U.  S.  368. 
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actually  engaged  in  such  traffic,  and  to  exert  any  and  every 
other  power  over  such  conmierce  which  flows  from  the 
authority  conferred  by  the  Constitution,  is  thus  conceded." 

In  the  opinion  of  the  majority  of  the  court  there  is 
this  statement: 

"Will  it  be  said  that  Congress  can  meet  such  emer- 
gencies by  prescribing  the  rates  by  which  interstate  car- 
riers shall  be  governed  in  the  transportation  of  freight 
and  passengers?  If  Congress  has  the  power  to  fix  such 
rates  —  and  upon  that  question  we  express  no  opinion." 

In  Philadelphia  Steamship  Company  v.  Pennsylvania/ 
it  was  held : 

**The  very  object  in  engaging  in  transportation  is  to 
receive  pay  for  it.  If  the  regulation  of  the  transporta- 
tion belongs  to  the  power  of  Congress  to  regulate  com- 
merce, the  regulation  of  fares  and  freights  receivable  for 
such  transportation  must  equally  belong  to  that  power." 

"There  were  three  obvious  and  dissimilar  courses  open 
for  consideration.  Congress  might  itself  prescribe  the  rates, 
or  it  might  commit  to  some  subordinate  tribtmal  this 
duty,  or  it  might  leave  with  the  companies  the  right  to 
fix  rates,  subject  to  regulations  and  restrictions,  as  well  as 
to  that  rule  which  is  as  old  as  the  existence  of  common 
carriers,  to  wit,  that  rates  must  be  reasonable.  There  is 
nothing  in  the  act  fixing  rates.  Congress  did  riot  attempt 
to  exercise  that  power,  and  if  we  examine  the  legislative 
and  public  history  of  the  day  it  is  apparent  that  there 
was  no  serious  thought  of  doing  so."' 

As  there  has  been  no  decision  based  upon  an  act  of 

»  122  U.  S.  338. 

»  Brewer,  J.,  in  I.  C.  C.  v.  C.  N.  O.  &  T.  P.  R.  R.  Co.,  167  U.  S. 
479. 
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Congress  either  fixing  rates  or  delegating  this  power  to 
another  body,  we  must  depend  upon  inference  from  de- 
cisions upon  the  general  subject.  In  Munn  v.  Illinois/ 
Chief  Justice  Waite  traced  the  legislation  on  the  subject 
from  its  early  inception  down  to  the  delivery  of  the 
opinion : 

"With  the  Fifth  Amendment  in  force,  Congress  in  1820 
conferred  power  upon  the  City  of  Washington  to  regulate 
the  rates  of  wharfage  at  private  wharves,  the  sweeping  of 
chimneys,  and  to  fix  the  rates  of  fees  therefor,  and  the 
weight  and  quality  of  bread;  and  in  1848  to  make  all 
necessary  regulations  respecting  hackney  carriages  and 
the  rates  of  fare  of  the  same,  and  the  rates  of  hauling  by 
cartmen,  wagoners,  carmen,  and  draymen,  and  the  rates 
of  commission  of  auctioneers. 

"This  brings  us  to  inquire  as  to  the  principle  upon 
which  this  power  of  regulation  rests,  in  order  that  we  may 
determine  what  is  within  and  what  without  its  operative 
effect.  Looking,  then,  to  the  common  law,  from  whence 
came  the  right  which  the  Constitution  protects,  we  find 
that  when  private  property  is  affected  with  a  public 
interest,  it  ceases  to  be  juris  privati  only.  This  was  said 
by  Lord  Chief  Justice  Hale  more  than  two  hundred  years 
ago  in  his  treatise  De  Portibus  Maris  (i  Harg.  Law  Tracts, 
78),  and  has  been  accepted  without  objection  as  an  essen- 
tial element  in  the  law  of  property  ever  since.  Property 
does  become  clothed  with  a  public  interest  when  used  in  a 
manner  to  make  it  of  public  consequence  and  affect  the 
community  at  large.  When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has  an  interest,  he, 
in  effect,  grants  to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  the  public  for  the  com- 
mon good  to  the  extent  of  the  interest  he  has  thus  created. 

«  94  U.S.  113. 
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"Thus,  as  to  ferries,  Lord  Hale  says,  in  his  treatise  De 
Jure  Maris  (i  Harg.  Law  Tracts,  6),  *The  King  has  a  right 
of  franchise  or  privilege  that  no  man  may  set  up  a  common 
ferry  for  all  passengers  without  a  prescription  time  out  of 
mind  or  a  charter  from  the  King.  He  may  make  a  ferry 
for  his  own  use  or  the  use  of  his  family,  but  not  for  the 
conunon  use  of  all  the  Kling's  subjects  passing  that  way, 
because  it  doth  in  consequence  tend  to  a  common  charge, 
and  is  become  a  thing  of  public  interest  and  use,  and 
every  man  for  his  passage  pays  a  toll  which  is  a  common 
charge,  and  every  ferry  ought  to  be  under  public  regula- 
tion, namely,  that  it  give  attendance  at  due  times,  keep  a 
boat  in  due  order,  and  take  but  reasonable  toll,  fos^  if  he 
fail  in  these,  he  is  finable.* " 

Lord  Kenyon,  in  Rorke  v,  Dayrell,*  said : 

**  The  prerogatives  of  the  Crown  are  not  given  for  the 
personal  advantage  of  the  King,  but  they  are  allowed  to 
exist  because  they  are  beneficial  to  the  subject." 

And  it  is  said  in  Chitty  on  Prerogatives,  4: 

*'  The  splendor,  rights,  and  power  of  the  Crown  were 
attached  to  it  for  the  benefit  of  the  people,  and  not  for  the 
private  gratification  of  the  subject." 

And  Lord  Hale,  in  one  of  the  passages  referred  to,  in 
stating  the  reason  why  a  man  may  not  set  up  a  ferry 
without  a  charter  from  the  King,  says : 

**  Because  it  doth  in  consequence, tend  to  a  common 
charge,  and  is  become  a  thing  of  public  interest  and  use, 
and  every  man  for  his  passage  pays  a  toll  which  is  a  con>- 
mon  charge,  and  every  ferry  ought  to  be  tmder  a  publia 
regulation." 

>  4  Term  Rep.  410. 
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The  right  to  take  tolls  for  wharfage  in  a  public  port 
was  also  a  franchise,  and  tolls,  as  Lord  Hale  says, 
coidd  not  be  taken  without  lawful  title  by  charter  or 
prescription  (De  Portibus  Maris,  77).  But  the  King, 
if  he  maintained  a  public  wharf,  was  imder  the  same 
obligation  as  a  subject  to  exact  only  reasonable  tolls;  nor 
cotdd  the  King  authorize  unreasonable  tolls  to  be  taken 
by  a  subject.  The  language  of  Lord  Hale  is  explicit 
upon  both  these  points: 

"If  the  King  or  subject  have  a  public  wharf  into  which 
all  persons  that  come  to  that  port  must  come  to  imload 
their  goods,  as  for  the  ptupose,  because  they  are  the 
wharves  only  licensed  by  the  Queen,  according  to  the 
statute  of  I  Elizabeth,  chapter  11,  or  because  there  is  no 
other  wharf  in  that  port,  as  it  may  fall  out  when  a  port  is 
newly  erected,  in  that  case  there  cannot  be  taken  arbi- 
trary and  excessive  duties  for  cranage,  wharfage,  passage, 
etc.  Neither  can  they  be  enhanced  to  an  immoderate 
degree;  but  the  duties  must  be  reasonable  and  moderate, 
though  settled  by  the  King's  license  or  charter." 

In  legislating  upon  this  subject  Congress  has  all  the 
powers  that  the  British  Parliament,  which  is  unre- 
stricted by  constitutional  limitations,  has  in  legislating 
upon  any  subject  before  that  body.  Congress  has  all 
the  power  to  legislate  upon  this  subject  that  the  peo- 
ple of  the  several  States  *  have  in  establishing  or  modi- 
iymg  their  State  constitutions  over  matters  and  things 

*  But  see  the  opinion  of  Mr.  Justice  Waite  in  Munn  v.  Illinois, 
^4  U.  S.  124,  to  the  effect  that  it  is  the  State  governments  that 
have  the  powers  of  the  British  Parliament.  That  would  leave  the 
national  government  with  less  power  than  the  States.  See  also 
Morawetz,  The  Power  of  Coneress  to  Regulate  Railway  Rates, 
Harvard  Law  Review,  Vol.  XVIII,  572. 
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not  inhibited  by  the  Federal  Constitution.*  The  limi- 
tation in  Great  Britain,  the  United  States,  and  the 
States,  is  the  same  and  arises  out  of  the  conunon  law ; 
it  is  not  written  in  Great  Britain,  but  it  is  the  rule  of 
law? 

§  152.  The  Basis  of  this  Power.  —  The  power  to 
regulate  the  charges  for  railroad  transportation  rests, 
then,  upon  the  following  grounds : 

1 .  Public  necessity. 

2.  That  these  concerns  often  exercise  a  monopoly. 

3.  The  fact  that  they  have  been  specially  franchised 
or  chartered  and  so  assumed  obligations  to  the  public. 

Said  Judge  Bradley,  in  the  Sinking  Fund  Cases:' 

"When  an  employment  or  business  becomes  a  matter 
of  such  public  interest  and  importance  as  to  create  a  com- 
mon charge  or  burden  upon  the  citizen;  in  other  words, 
when  it  becomes  a  practical  monopoly  to  which  the  citi- 
zen is  obliged  to  resort  and  by  means  of  which  a  tribute 
can  be  exacted  from  the  community,  it  is  subject  to  regu- 
lation by  the  legislative  power." 

An  investigation  of  the  common  law  and  the  decisions 
of  the  State  courts  will  show  many  occupations  whose 
charges  have  been  regulated,  and  the  rule  seems  to  be 
settled  that  once  the  occupation  is  classed  a  public  call- 

*  McCulloch  V.  Maryland,  4  Wheat.  315;  Stones/  cd,  v.  Farmers* 
Loan  &  Trust  Co.,  1 16  U.  S.  307 ;  Reagan  v.  Farmers*  Loan  &  Trust 
Co.,  154  U.  S.  362;  Gibbons  v.  Ogden,  9  Wheat,  i;  United  States 
V.  Fisher  (Fisher  v.  Bligh),  2  Cranch,  358,  at  p.  396;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196:  Legal  Tender  Cases,  no 
U.  S.  436;  Railroad  Commission  Cases,  116  U.  S.  307. 

*  Dicey,  Privy  Coimcil,  p.  8;  Dicey,  The  Law  of  the  Constitu- 
tion, 26;  see,  however,  the  statement  of  Acworth,  Hearings  of  Sen- 
ate Committee  on  Interstate  Commerce,  May,  1905,  p.  1843. 

»  99  U.  S.  700,  747. 
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ing,  or  is  engaged  in  serving  the  public  by  reason  of 
some  power  or  franchise  granted  to  it  by  the  State,  the 
legislature  has  the  right  to  fix  the  price  that  may  be 
charged.* 

Said  the  Supreme  Court  of  Illinois,  in  the  case  of 
Ruggles  V.  People : ' 

"If,  then, the  legislattire  may  fix  the  rate  of  charges  by 
individuals  as  common  carriers,  warehousemen,  or  others 
exercising  a  calling  or  business  public  in  its  character,  or 
in  which  the  public  has  an  interest  to  be  protected  against 
extortion  or  oppression,  that  body  may  do  the  same  thing 
and  fix  the  maximtun  charges  of  corporations  exercising 
the  same  business.  Of  this  there  can,  we  apprehend,  be 
no  doubt." 

This  power  of  government  was  said  by  Justice  Taney* 
to  be  — 

**  inherent  in  every  sovereignty  —  the  power  to  govern 
men  and  things.  This  is,  however,  not  an  uncontrollable, 
despotic  power,  subject  to  no  limitations,  exercisable  without 
reason  at  the  whim  or  caprice  of  the  legislative  body,  but 
within  its  legitimate  domain,  the  power  is  original,  absolute^ 
and  indefeasible.'' 

Lord  EUenborough  said:* 

"There  is  no  doubt  that  the  general  principle  is  favored, 
both  in  law  and  justice,  that  every  man  may  fix  what 
price  he  pleases  upon  his  own  property  or  the  use  of  it; 
but  if,  for  a  particular  purpose,  the  public  have  a  right  to 

»  People  V.  Budd,  117  N.  Y.  i,  S.  C.  115  Am.  St.  Rep.  460, 
aff'd  in  143  U.  S.  517. 

»  91  111.  262,  108  U.  S.  525. 
■  License  Cases,  5  How.  583. 
*  AUnut  V.  Inglis,  12  East,  527. 
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resort  to  his  premises  and  make  use  of  them  and  he  have 
a  monopoly  in  them  for  that  ptirpose,  if  he  will  take  the 
benefit  of  that  monopoly  he  must,  as  an  equivalent,  per- 
form the  duty  attached  to  it  on  reasonable  terms.*' 

§  153.  Congress  has  the  Same  Power  to  fix 
Rates  on  Interstate  Commerce  as  the  State 
Legislatures  have  over  Domestic  Commerce. — 
In  Stone  v.  Farmers'  Loan  and  Trust  Company,  Mr. 
Chief  Justice  Waite,  delivering  the  opinion  of  the  court, 
said: 

**It  is  now  settled  in  this  court  that  a  State  has  power 
to  limit  the  amount  of  charges  by  railroad  companies  of 
the  transportation  of  persons  and  property  within  its  own 
jurisdiction,  tmless  restrained  by  some  contract  in  the 
charter,  or  unless  what  is  done  amounts  to  a  regulation  of 
foreign  or  interstate  commerce."  * 

In  this  case  rates  were  fixed  by  a  commission.  The 
act  was  approved  by  the  Supreme  Court  of  the  United 
States.  Not  only  the  constitutionality  of  the  statute, 
but  the  right  to  delegate  the  rate-making  authority 
was  presented. 

In  New  York  and  New  England  Railroad  Com- 
pany V.  Bristol,'  the  court  said : 

*  116  U.  S.  307;  see  Railroad  Co.  v,  Maryland,  21  Wall.  456; 
C.  B.  &  Q.  Railroad  Co.  v.  Iowa,  94  U.  S.  164;  Winona  and  St.  Peter 
Railroad  Co.  v.  Blake,  94  U.  S.  180;  Ruggles  v.  Illinois,  108  U.  S. 
526-531;  Hanley  v.  Kansas  City  S.  Ry.  Co.,  187  U.  S.  617.  In  the 
Schottler  case,  no  U.  S.  354,  the  municipal  authorities  were  de- 
cided to  have  the  right  to  regulate  the  price  at  which  water  should 
be  sold  by  one  who  had  a  virtual  monopoly.  See  also  the  case  of 
Wabash  R.  R.  Co.  v.  Illinois,  118  U.  8.  569;  Railroad  Commission 
Cases,  116  U.  S.  331. 

»  161  U.S.  556.571. 
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'*  Railroads  are  subject  to  such  legislative  control  as 
may  be  necessary  to  protect  the  public  against  danger, 
injustice,  and  oppression,  and  this  control  may  be  exer- 
cised through  a  board  of  conmiissioners." 

In  Georgia  Banking  Company  v.  Smith/  the  State 
railroad  commission  law  was  attacked,  and  the  Supreme 
Court  of  the  United  States  said: 

"The  Supreme  Court  of  the  State  held,  on  application 
for  an  injunction,  that  this  delegation  of  authority  by  the 
legislature  to  the  commission  to  prescribe  what  shall  be 
reasonable  and  just  rates  for  transportation  within  its 
limits  was  a  proper  exercise  of  its  own  power  to  provide 
protection  to  its  citizens  against  unjust  rates  and  to  pre- 
vent unjust  discrimination;  and  it  was  expected,  not  that 
the  legislature  would  itself  make  specific  regulation  as  to 
what  should  in  each  case  be  a  proper  charge,  but  that  it 
would  simply  provide  the  means  by  which  such  rates 
should  be  ascertained  and  enforced." 

The  statute  of  the  State  of  Texas,  which  gave  to  the 
commission  the  right  to  fix  and  regulate  railroad  rates, 
was  vigorously  attacked,  but  the  Supreme  Court  of  the 
United  States  held,  in  the  case  of  Reagan  v.  Farmers' 
Loan  and  Trust  Company,'  that  the  act  was  valid  and 
constitutional,  and  that  the  commission  created  there- 
by was  an  administrative  board  exercising  functions 
properly  delegated. 

Mr.  Justice  Harlan  in  the  Northern  Securities  case  • 
said  that  the  court  expressed  no  opinion  upon  the  ques- 
tion as  to  whether  Congress  had  the  power  to  fix  rates 
for  the  reason  that  Congress  had  not  chosen  to  exercise 

>  138  U.  S.  174.  *  IS4  U.  S.  362  »  193  U.  S.  34a. 
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its  power  in  that  way  or  to  that  extent.  In  the  same 
case,  however,  Justice  Harlan  said: 

**Is  there,  then,  any  escape  from  the  conclusion  that, 
subject  only  to  such  restrictions  — *' 

referring  to  the  restrictions  in  the  Constitution  on 
the  exercise  of  power  — 

**the  power  of  Congress  over  interstate  and  international 
commerce  is  as  full  and  complete  as  is  the  power  of  any  State 
over  its  domestic  commerce  f  " 

Mr.  Justice  Jackson  said  in  deciding  the  case  of  Ken- 
tucky V.  The  Indiana  Bridge  Company :  * 

''Possessing  such  sovereign  and  exclusive  power  over 
the  subject  of  commerce  among  the  States,  it  is  difficiilt  to 
understand  why  Congress  may  not  legislate  in  respect 
thereto  to  the  same  extent  both  as  to  rates  and  all  other 
matters  as  the  States  may  do  in  respect  to  purely  local  or 
internal  commerce.  * ' 

Many  other  cases  might  be  cited,  all  following  the 
doctrine  in  Gibbons  v.  Ogden :  * 

'*The  power  over  commerce  with  foreign  nations  and 
among  the  several  States  is  vested  in  Congress  as  abso- 
lutely as  it  would  be  in  a  single  government,  having  in  its 
Constitution  the  same  restrictions  on  the  exercise  of  the 
power  as  are  found  in  the  Constitution  of  the  United 
States." 

It  has  been  decided  that  the  power  of  Congress  over 
commerce  among  the  Indian  tribes  includes  the  power 

»  37  Fed.  567,  2  L.  R.  A.  327. 

*  9  Wheat.  197.  Morawetz,  Harvard  Law  Review,  Vol.  XVIII, 
573 f  cites  no  authority  for  his  assertion  that  the  United  States  has 
1^8  power  than  the  States. 


330  National  Regulation  of 

to  prohibit  the  commerce  entirely.  Its  power  over 
foreign  commerce  is  the  same  as  over  commerce  among 
the  States,  and  the  Supreme  Court  has  decided  that 
Congress  has  the  power  to  prohibit  foreign  commerce. 
Its  power  over  interstate  commerce  was  decided  in  the 
Lottery  case  *  to  be  plenary  and  unrestricted,  except 
by  the  limitations  in  the  Constitution,  and  it  was  there 
decided  that  the  word  '* regulate"  included  "prohibit." 
The  same  doctrine  was  annotmced  in  the  Rahrer 
case.' 

It  is  obvious,  however,  that  to  prohibit  certain  acts 
of  commerce  between  the  States  would  not  violate  the 
Constitution  as  would  the  apparently  lesser  exercise 
of  the  power  to  regulate  if  the  regulation  involved  the 
use  of  property  without  just  compensation,  port  pre- 
ference, the  liberty  of  contract,  and  the  liberty  of  the 
owner  of  property  in  its  use  and  enjoyment.' 

The  idea  that  any  legislature,  either  State  or  Federal, 
can  conclusively  determine  for  the  people  and  for  the 
courts  that  what  it  enacts  in  the  form  of  law,  or  what  it 
authorizes  its  agents  to  do,  is  consistent  with  the  fun- 
damental law,  is  in  opposition  to  the  theory  of  our  in- 
stitutions, as  the  duty  rests  upon  all  courts.  Federal  and 
State,  when  their  jurisdiction  is  properly  invoked,  to 
see  to  it  that  no  right  secured  by  the  supreme  law  of  the 
land  is  impaired  or  destroyed  by  legislation.  "The 
reasonableness  or  unreasonableness  of  rates  prescribed 
by  a  State  for  the  transportation  of  persons  and 
property  wholly  within  its  limits  must  be  determined 

*  i88  U.  S.  321,  and  cases  there  cited. 
■  In  re  Rahrer,  140  U.  S.  545. 

•  Lake  Shore,  etc..  Ry.  v.  Smith,  173  U.  S.  684,  691,  697;  AU- 
geyer  V.  Louisiana,  165  U.  S.  578;  Lochner  v.  New  York,  198  U.  Sw 
4$. 
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without  reference  to  the  interstate  business  done  by  the 
carrier  or  the  profits  derived  from  that  business.  The 
State  cannot  justify  tmreasonably  low  rates  for  domes- 
tic transportation  considered  alone  upon  the  grotmd 
that  the  carrier  is  earning  large  profits  on  its  interstate 
business,  over  which,  so  far  as  rates  are  concerned,  the 
State  has  no  control;  nor  can  the  carrier  justify  un- 
reasonably high  rates  on  domestic  business  upon  the 
ground  that  it  will  be  able  only  in  that  way  to  meet 
losses  on  its  interstate  business."  *  A  railroad  is  a  pub- 
lic highway,  and  none  the  less  so  because  constructed 
and  maintained  through  the  agency  of  a  corporation  de- 
riving its  existence  and  powers  from  the  State.  Such 
a  corporation  was  created  for  public  purposes.  It  per- 
forms a  function  of  the  State.  Its  authority  to  exer- 
cise the  right  of  eminent  domain  and  to  charge  tolls 
was  given  prin:iarily  for  the  benefit  of  the  public.  It  is, 
therefore,  under  governmental  control,  subject,  of 
course,  to  the  constitutional  guarantees  for  the  pro- 
tection of  its  property.  While  the  State  may  not 
consider  an  interstate  railroad  as  an  entirety,'  the 
necessity  of  entire  control  requires  that  rates  be  deter- 
mined upon  that  basis.  The  inability  of  the  State  legis- 
lature to  take  into  consideration  interstate  business, 
does  not  limit  the  power  of  the  State  court,  for  whether 
the  court  is  construing  the  State  statute  or  the  Con- 
stitution of  the  United  States,  the  only  question  before 
the  court  is  whether  the  rate  is  reasonable;  and  with 
this  question  neither  the  voltime  of  business "  nor  the 
comparison  of  rates  has  any  necessary  relation.*    The 

*  Smyth  V.  Ames,  169  U.  S.  466,  541. 

*  Smyth  V.  Ames,  169  U.  S.  466,  541. 

*  Getting  V.  Kansas  City  Stock  Yards  Co.,  183  XJ.  S.  79,  97. 

*  Harlan,  J.,  in  Smjrth  v.  Ames,  169  U.  S.  466,  540. 
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final  determination  of  the  only  principle  invoked  in 
questions  of  regulating  rates  would  rest  with  the  Su- 
preme Court  of  the  United  States.  The  State  Courts 
are  therefore  to  administer  what  we  have  called  the 
common  law  of  the  United  States.  The  assertion  that 
the  charters  of  the  corporations  the  rates  of  which  are 
^to  be  regulated  are  tmder  State  authority  would,  even 
if  true,  have  no  effect.  There  is  no  necessary  relation 
between  a  public  calling  and  a  corporate  charter.  It  is 
the  public  calling  which  is  regulated.  The  use  of  pub- 
lic property  in  a  State  by  a  corporation  would  be  gov- 
erned by  the  terms  of  that  grant  just  as  would  be  done 
if  an  individual  enjoyed  such  use,  but  the  service  to  the 
public  would  be  governed  independently  of  any  grant, 
for  neither  the  State  nor  the  corporation  by  right  from 
the  State  cotdd  exact  an  unreasonable  charge  from  the 
public  for  service  by  special  law  or  otherwise,  provided 
the  calling  was  public,*  nor  cotdd  the  State  compel  the 
corporation  to  perform  service  for  less  than  just  com- 
pensation. The  limitation  in  either  case  would  be 
fotmd  only  in  the  Constitution  of  the  United  States. 
It  is  not  necessary  to  contend  that  the  bare  corporate 
franchise  is  not  a  real  grant  from  the  State,  for  it  is  the 
public  calling  that  is  to  be  regulated.  Nor  is  it  neces- 
sary to  contend  that  the  so-called  reserved  power  to 
repeal,  alter,  or  amend  gives  no  right  to  the  State  to 
take  back  without  compensation  anything  which  it 
has  really  granted.  If  a  corporation  engages  in  inter- 
state commerce,  what  the  corporation  is  to  charge, 
whether  within  the  State  or  without,  whether  under  a 
State  law  or  commission,  the  power  to  enact  or  create 
which  is  subject  to  identical  limitations  with  a  national 

>  Charles  River  Bridge  v.  Warren  Bridge,  ii  Pet.  420. 
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law  or  commission,  a  Federal  law  or  commission,  must 
come  to  be  decided  on  the  unifonn  basis  of  the  Four- 
teenth and  Fifth  Amendments  by  the  Supreme  Court 
of  the  United  States.  A  State  corporation,  a  Federal 
corporation,  and  a  corporation  of  another  State,  are  all 
equal  before  the  State  law  and  the  Federal  law.  The 
theory  that  the  corporate  person  engaged  in  interstate 
commerce  enters  a  State  by  the  grace  of  that  State,  as 
is  supposed  from  the  decision  in  Bank  of  Augusta  v, 
Earle,*  upon  the  theory  of  a  comity  between  the  States, 
is  a  ridiculous  contradiction  of  well-established  princi- 
ples of  international  law,  which  will  be  set  forth  later,* 
of  the  Fourteenth  Amendment,  tmder  which  corpora- 
tions are  persons,"  and  the  theory  of  Federal  control  of 
interstate  commerce.  The  same  result  would  be 
attained  so  far  as  the  basis  of  rates  would  be  concerned 
as  if  there  were  no  statute,  i.e.,  under  the  conmion  law 
of  the  Constitution  of  the  United  States. 

In  the  case  of  The  Wabash  Railroad  v,  Illinois,*  Mr. 
Justice  Miller  said: 

"It  cannot  be  too  strongly  insisted  upon  that  the  right 
of  continuous  transportation  from  one  end  of  the  country 
to  the  other  is  essential  in  modem  times  to  that  freedom 
of  commerce  from  the  restraints  which  the  States  might 
choose  to  impose  upon  it  —  that  the  clause  was  intended 
to  secure.  This  clause,  giving  to  Congress  the  power  to 
regulate  commerce  among  the  States  and  with  foreign 

>  13  Peters,  519. 

*  See  dissenting  opinion  in  Haddock  v.  Haddock,  April  12,  1906, 
in  which  it  is  said  that  the  "full  faith  and  credit  clause  did  away 
with  comity."     See  also  Chapter  IX. 

*  Mis.souri  Pacific  R.  R.  Co.  v.  Mackay,  127  U.  S.  205  ;  Coving- 
ton, etc.,  Turnpike  Co.  v.  Sandford,  164  U.  S.  591. 

*  118  U.S.  557. 
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nations,  as  this  court  said  before,  was  among  the  most 
important  of  the  subjects  which  prompted  the  formation 
of  the  Constitution. 

"Of  the  justice  and  propriety  of  the  principle  which 
lies  at  the  foundation  of  the  Illinois  statute  it  is  not  the 
province  of  this  court  to  speak.  As  restricted  to  a  trans- 
portation which  begins  and  ends  within  the  limits  of  the 
State,  it  may  be  very  just  and  equitable,  and  it  is  certainly 
the  province  of  the  State  legislature  to  determine  that  ques- 
tion. That  this  species  of  regulation  is  one  which  must  be» 
if  estajDlished  at  all,  of  a  general  and  national  character  and 
cannot  be  safely  and  wisely  remitted  to  local  rules  and 
local  regulations,  we  think  is  clear.  And  if  it  be  a  regulation 
of  commerce,  as  we  have  demonstrated  it  is,  and  as  the 
Illinois  case  concedes  it  to  be,  it  must  be  of  that  national 
character,  and  the  regulation  can  only  appropriately  exist 
by  general  rules  and  principles  which  demand  that  it 
should  be  done  by  the  Congress  of  the  United  States  under 
the  commerce  clause  of  the  Constitution." 

There  is  a  common  rule  for  all  persons  engaged  in 
interstate  commerce,  and  the  right  to  be  judged  by  it  is 
protected  by  the  Constitution  of  the  United  States. 

§  154.   The    Power  op  Congress  to   fix  Rates 

THROUGH  A  COMMISSION  IS  SUBJECT  TO  ThREE  CoNSTI-^ 

TUTiONAL  Limitations.  —  Congress  cannot  act  through- 
out the  year,  nor,  in  every  case,  by  specific  legislation. 
The  will  of  Congress  must,  from  the  necessities  of 
its  position  and  the  question  before  it,  be  expressed  in 
a  general  law.  If  legislators  had  the  gift  of  prophecy, 
each  specific  case  which  might  arise  imder  the  law  could 
be  specifically  dealt  with  by  Congress  in  one  broad  yet 
specific  expression  of  its  will.  But  direct  legislative 
action,  when  it  is  specific,  becomes  narrow,  and  when 
it  is  general  without  being  specific,  leaves  open  to. 
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question  the  application  of  the  general  rule  to  the 
individual  case.  As  was  said  by  Justice  Field  in 
the  Sinking  Fund  Cases :  ^ 

"The  distinction  between  a  judicial  and  legislative  act 
is  well  defined.  The  one  determines  what  the  law  is,  and 
what  the  rights  of  the  parties  are  with  reference  to  trans- 
actions already  had ;  the  other  prescribes  what  the  law 
shall  be  in  future  cases  arising  under  it." 

This  distinction  is  especially  important  in  respect 
to  legislative  power  to  regulate  commerce  where  each 
case  arises  out  of  a  combination  of  ever  new  circum- 
stances and  conditions  which  must  be  ascertained  and 
established  as  matter  of  fact  before  the  law  can  be  ap- 
plied. All  that  could  safely  be  said  in  advance  was 
expressed  in  the  Fifth  and  Fourteenth  Amendments  to 
the  Constitution  of  the  United  States.  The  regulation 
of  rates  does  not  depend  ultimately  upon  the  will  of 
Congress  but  upon  the  test  of  that  will  in  the  light  of  the 
Amendments  by  the  Supreme  Court.  "The  common 
law, "  says  Kent,' "  includes  those  principles,  usages,  and 
rules  of  action  applicable  to  the  government  and  secu- 
rity of  person  and  property  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declaration  of 
the  will  of  the  legislature. "  The  ultimate  test,  therefore, 
of  all  attempts  to  regulate  commerce  is  the  common 
law  of  the  Constitution. 

Many  methods  are  open  of  making  up  for  the  ifu 
herent  limitation,  which,  under  our  form  of  govern- 
ment,  defines  the  legislative  department  in  this  matter. 

The  first  is  for  Congress  to  establish  a    specific 

*  99  U.  S.  761.  ■  I  Kent's  Commentaries,  533. 
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schedule  of  rates  for  all  classes  and  items  of  service  in- 
tended to  be  regulated.  If,  in  the  appUcation  of  this 
method,  Congress  should  cover  substantially  all  existing 
cases,  it  would  not  only  leave  still  open  the  unregulated 
future,  but  also  would  imdoubtedly ,  if  it  heeded  the  call 
of,  the  shippers  and  passengers  in  any  degree,  bring 
about  government  rate-making  imder  government  own- 
ership and  operation.  Frank  and  open  government 
rate-making  by  legislation  would  have  the  serious  de- 
fect that  it  could  consider  only  the  past  or  actual  (at 
the  time  of  legislation)  and  not  the  current  or  future 
traffic  in  estabUshing  the  relation  between  cost  and 
price  of  service  in  an  attempt  to  avoid  unjustly  enrich- 
ing the  railroad  on  the  one  hand  and  ruining  it  on  the 
other.  Mr.  Justice  Brewer  *  has  called  attention  to  the 
delicacy  of  the  question  of  regulating  industries  whose 
success  depends  upon  the  dispatch  of  numerous  items 
at  once.  The  reduction  of  a  mill  upon  one  item  might 
destroy  the  industry.  Such  regulation  cannot  well  be 
undertaken  without  all  the  safeguards  which  attend 
the  determination  of  absolute  right. 

The  method  we  have  been  considering  has  not  been 
proposed  in  the  United  States. 

In  the  Northern  Securities  Case,  after  discussing  the 
nature  of  the  combination  there  under  consideration 
and  the  evil  consequences  thereof,  Mr.  Justice  Harlan,* 
speaking  for  the  court,  said : 

''Will  it  be  said  that  Congress  can  meet  such  emer- 
gencies by  prescribing  the  rates  by  which  interstate  car- 
riers shall  be  governed  in  the  transportation  of  freight 

*  Getting  V.  Kansas  City  Stock  Yards,  tS$  XJ.  S.  105. 
»  193  U.  S.  343. 
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and  passengers?  If  Congress  has  the  power  to  fix  such 
rates  —  and  upon  that  question  we  express  no  opinion  — 
it  does  not  choose  to  exercise  its  power  in  that  way  or  to 
that  extent. 

''It  is  a  settled  principle  of  constitutional  law  that  'the 
government  which  has  a  right  to  do  an  act,  and  has  im- 
posed on  it  the  duty  of  performing  that  act,  must,  accord- 
ing to  the  dictates  of  reason,  be  allowed  to  select  the  means; 
and  those  who  contend  that  it  may  not  select  any  appro- 
priate means,  that  any  particular  mode  of  affecting  the 
object  is  excepted,  take  upon  themselves  the  burden  of 
establishing  that  exception. '  ^ 

"Congress  being  empowered  to  regulate  commerce 
among  the  several  States  and  to  pass  all  laws  necessary 
and  proper  for  carrjdng  into  execution  any  of  the  powers 
specifically  conferred,  may  make  use  of  any  appropriate 
means  for  the  same.  ' ' 

"Congress  might  commit  to  some  subordinate  tribu- 
nal this  duty  of  fixing  rates."  ■ 

Congress  may  combine  two  methods :  it  may  estab- 
lish a  standard  either  by  maxima,  minima,  or  both,  by 
specific  schedules,  or  by  a  general  definition  of  the  rates 
to  be  collected,  as  that  they  shall  be  reasonable,  and  it 
may  delegate  the  power  to  ascertain  and  establish  the 
facts  of  each  case  and  to  apply  the  standard  of  reason- 
ableness to  the  rate  collected,  and  to  say  not  only  thai; 
the  rate  was  reasonable  or  unreasonable  and  would  be 
so  in  the  future  under  substantially  similar  circum- 
stances and  conditions,  but  also  to  say  what  rate  is  and 

»  Gibbons  v.  Ogden,  4  Wheat.  316;  Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  473;  Mr.  Jiistice  White  in  Northern 
Securities  Case,  193  U.  S.  268. 

'  Ltixton  V.  Bridge  Co.,  153  U.  S.  529. 

'  Brewer,  J.,  in  Interstate  Commerce  Commission  v.  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway  Co.,  167  U.  S.  479. 
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will  be  reasonable  under  such  conditions  in  the  future. 
To  this  there  are  three  important  limitations. 

§  155.  First  Limitation  —  Congress  must 
clearly  declare  its  delegation  of  power  to  say 

WHETHER   A   RaTE    IS    REASONABLE    AND    WILL     BE   IN 

THE  Future  and  its  Will  that  the  Facts  ascer 

TAINED  BY  AND   THE   CaSE  MADE   BEFORE   THE  COMMIS- 
SION SHALL  BE  TAKEN  AS   CONCLUSIVELY   ESTABLISHED. 

When  Congress  delegates  the  power  to  an  executive 
department  to  cany  out  its  legislative  will  upon  a  ques- 
tion of  fact,  that  judgment  ought  to  be  conclusive  on 
questions  of  fact.*  But  to  inquire  whether  rates  that 
have  been  charged  and  collected  are  reasonable  is  a  ju- 
dicial act,  and  to  prescribe  rates  which  shall  be  chai^ged 
in  the  future  is  a  legislative  act.* 

The  Interstate  Commerce  Commission,  in  Thatcher 
V,  Hudson  Canal  Company,'  one  of  the  earliest  cases 
before  it,  speaking  through  Judge  Cooley,  decided : 

**  Its  power  in  respect  to  rates  is  to  determine  whether 
those  imposed  by  the  railroad  are  for  any  reason  in  con- 
flict with  the  statute,  and  later  on  the  Commission  decided 
that  the  Commission  is  not  primarily  a  rate-making  body. 
The  carrier  is  left  free  to  arrange  its  own  tariffs  in  the  first 
instance.  We  sit  for  the  correction  of  what  is  unreason- 
able and  unjust  in  these  tariffs,  and  the  Commission  up  to 
the  date  of  these  decisions  and  up  to  now  has  never 
assumed  in  the  first  instance  to  make  a  rate." 

Yet  they  acted  upon  the  idea  that  it  was  their  duty 
to  determine  whether  the  rate  complained  of  was  just 

»  Bates  V.  Payne,  194  U.  S.  106. 

'  Interstate  Commerce  Commission  v.  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Co.,  167  XJ.  S.  499. 

'  Interstate  Commerce  Commission  Reports,  Vol.  I,  p.  152. 
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and  reasonable,  and  if  foimd  to  be  unjust  and  unrea- 
sonable to  correct  that  violation  of  the  statute,  and  in 
so  doing  it  was  but  reasonable  to  assume  that  the  only 
way  to  do  so  was  to  prohibit  the  charging  of  an  un- 
reasonable rate  and  to  compel  the  charging  of  one  that 
was  reasonable. 

This  power  was  exercised  by  the  Commission  until 
the  Supreme  Court  of  the  United  States  decided  *  no 
such  power  had  been  granted.  Up  to  that  time,  of  the 
135  orders  made,  68  were  cases  where  a  change  of  rate 
for  the  future  was  prescribed,  and  most  of  them  were 
observed  by  the  railroads. 

The  right  of  the  Interstate  Commerce  Commission 
to  fix  charges  and  compel  the  railroads  to  observe  them 
was  not  drawn  into  question  imtil  the  case  of  the  Cin- 
cinnati, New  Orleans  and  Texas  Pacific  Railroad  Com- 
pany, first  in  162  United  States  and  next  in  167  United 
States,  and  finally  these  two  cases  were  affirmed  in  The 
Commission  v.  The  Alabama  Midland  Railroad,*  which 
held: 

**  Congress  has  not  conferred  upon  the  Interstate  Com- 
merce Commission  the  legislative  power  of  prescribing 
rates,  either  maximum,  minimum,  or  absolute,  and  it  did 
not  intend  to  secure  the  same  restilt  indirectly  by  empow- 
ering that  tribiinal,  after  having  determined  what,  in  ref- 
erence to  the  past,  were  reasonable  and  just  rates,  to 
obtain  from  the  coiuts  a  peremptory  order  that  in  the 
future  the  railroad  companies  shotild  follow  the  rates  thus 
determined  to  have  been  in  the  past  reasonable  and 
just." 

•  Cincinnati,   New  Orleans  &  Texas   Pacific  Railroad  Co.  v. 
Interstate  Commerce  Commission,  163  U.  S.  106,  184. 
s  x68  U.  S.  144. 
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In  dissenting  from  the  opinion  of  the  court,  Mr. 
Justice  Harlan  said:* 

"Taken  in  connection  with  the  other  decisions  defin- 
ing the  powers  of  the  Interstate  Commerce  Commission, 
the  present  decision  goes  far  to  make  the  Commission  a 
useless  body,  for  all  practical  purposes,  and  to  defeat 
many  of  the  important  objects  designed  to  be  accom- 
plished by  the  various  enactments  of  Congress  relating  to 
interstate  commerce.  The  Commission  was  established  to 
protect  the  public  against  the  improper  practices  of  trans- 
portation companies  engaged  in  commerce  among  the 
several  States.  It  has  been  left,  it  is  true,  with  power  to 
make  reports  and  issue  protests,  but  it  has  been  shorn  by 
judicial  interpretation  of  authority  to  do  anything  of  an 
effective  character.  It  is  denied  many  of  the  powers 
which,  in  my  judgment,  were  intended  to  be  conferred 
upon  it." 

Mr.  Justice  Day,  in  the  Baird  case,'  said : 

**The  inquiry  of  a  board  of  the  character  of  the  Inter- 
state Commerce  Commission  should  not  be  too  narrowly 
constrained  by  technical  rules  as  to  the  admissibility  of 
proof.  Its  function  is  largely  one  of  investigation,  and  it 
should  not  be  hampered  in  making  inquiry  pertaining  to 
interstate  commerce  by  those  narrow  rules  which  prevail 
in  trials  at  common  law,  where  a  strict  correspondence  is 
required  between  allegation  and  proof.  .  .  . 

**To  unreasonably  hamper  the  Commission  by  narrow- 
ing its  field  of  inquiry  beyond  the  requirements  of  the  due 
protection  of  rights  of  citizens  will  be  to  seriously  impair 
its  usefulness  and  prevent  a  realization  of  the  salutary 
purposes  for  which  it  was  established  by  Congress." 

«  i68  U.  S.  144. 

«  Interstate  C.  C.  v.  Baird,  194  U.  S.  25 
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Circuit  Judge  Taft  *  said: 

"It  has  been  suggested  that  traffic  managers  are  much 
better  able,  by  reason  of  their  knowledge  and  experience, 
to  fix  rates,  and  to  decide  what  discriminations  are  justi- 
fied by  the  circumstances,  than  courts.  This  cannot  be 
conceded,  so  far  as  it  relates  to  the  Interstate  Commerce 
Conmiission,  which  by  reason  of  the  experience  of  its 
members  in  this  kind  of  controversy  and  their  great  oppor- 
tunity for  ftill  information  is,  in  a  sense,  an  expert  tribunal." 

'*  Generally  speaking,  a  railroad  commission  is  merely 
an  administrative  body,  created  by  the  State  for  carry- 
ing into  effect  the  will  of  the  State  as  expressed  by  its 
legislature  They  are  purely  creatures  of  statute  and 
possess  no  powers  except  what  the  statute  expressly 
confers  upon  them,  and  in  every  case  their  authority 
must  affirmatively  appear.*'* 

§156.  Second  Limitation  —  Congress  cannot 
preclude  the  judiciary  from  declaring  that  the 
Pacts  were  so  ascertained  and  established  in 
Contravention  op  Law  as  to  vitiate  the  Action 
OP  THE  Subordinate  Body,  nor  may  it  deprive  a 
Party  op  his  Right  to  Trial  by  Jury  when  such 
Right  exists. 

**The  difference  between  the  power  to  pass  a  law  and 
the  power  to  adopt  rules  and  regulations  in  respect  to  a 
law  already  passed  is  apparent  and  great,  and  this  we 
maintain  to  be  a  distinction  recognized  strikingly  by  the 
courts  as  the  true  rule  in  determining  whether  or  not  in 
such  cases  the  legislative  power  is  granted.  The  former 
would  be  tinconstitutional,  while  the  latter  is  not."  ■ 

«  East  Tennessee,  V.  &  G.  Ry.  Co.  v.  I.  C.  C.  99  Fed.  52.. 
'  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  367. 
•  Railroad  Co.  v.  Smith,  9  Am.  &  Eng.  Rwy.  Cases,  385^ 
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In  the  case  of  TiUey  v.  The  S.  F.  &  W.  R.  R.  Co.,* 
Judge  Wood  held  that  the  legislature  of  Georgia  had 
the  right  to  delegate  to  a  commission  power  to  fix  rates 
over  the  raikoads  in  Georgia,  and  said,  on  p.  656: 

"The  Constitution  of  the  United  States  gives  to  Con- 
gress the  power  to  levy  and  collect  taxes;  but  this  does  not 
require  Congress  itself  to  assess  the  property  of  the  tax- 
payer and  collect  the  tax.  The  Constitution  of  Georgia 
clothes  the  general  assembly  with  the  power  of  taxation 
over  the  whole  State,  and  requires  taxes  to  be  assessed 
upon  all  property  ad  valorem;  but  this  does  not  require 
the  legislature  to  investigate  through  its  committees  or 
otherwise  and  declare  by  an  act  the  value  of  every  piece 
of  property  in  the  State  subject  to  taxation. 

**  The  true  distinction,  therefore,  is  between  the  delega- 
tion of  power  to  make  the  law  which  necessarily  involves 
a  discretion  as  to  what  it  shall  be  and  conferring  authority 
or  discretion  as  to  its  execution  to  be  exercised  under  and 
in  pursuance  of  the  law." 

In  the  case  of  Davidson  v.  City  of  New  Orleans,'  the 
court  decided  that  the  appointment  of  a  board  of  as- 
sessors for  assessing  damages  was  not  only  due  process 
of  law,  but  the  proper  method  for  making  assessments 
to  distribute  the  burden  of  a  pubUc  work  among 
those  who  are  benefited  by  it.  No  one  questions  the 
constitutionality  or  propriety  of  boards  for  assessing 
property  for  taxation  or  for  the  improvement  of  streets, 
sewers,  or  the  like,  or  for  commissions  to  establish 
coimty  seats,  for  assessing  damages  under  proceedings 
for  eminent  domain,  and  for  doing  many  things  apper- 
taining to  the  administrative  management  of  public 

«  5  Fed.  Rep.  641.  '  96  U.  S.  97. 
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affairs.  Due  process  of  law  does  not  require  a  court. 
It  merely  requires  such  tribunal  and  proceedings  as  are 
proper  to  the  subject  in  hand. 

The  act  of  Congress  approved  March  2,  1897,  to  pre- 
vent the  importation  of  impure  and  unwholesome  tea 
is  a  type  of  the  latter  class.  It  prohibited  the  importa- 
tion of  tea  inferior  in  purity,  quality,  and  fitness  for 
consumption  to  the  standards  prepared  by  a  board  and 
approved  by  the  Secretary  of  the  Treasury.  The  act 
was  attacked  on  the  ground  that  it  delegated  legisla- 
tive power  to  the  Secretary  of  the  Treasury  to  fix  the 
standard  of  purity  of  tea,  but  its  validity  was  sustained 
by  the  Supreme  Court  of  the  United  States  in  the  recent 
case  of  Buttfield  v,  Strsuiahan,*  where  it  is  said : 

**  Congress  legislated  on  the  subject  as  far  as  was  rea- 
sonably practicable,  and  from  the  necessity  of  the  case  was 
compelled  to  leave  to  executive  officials  the  duty  of  bring- 
ing about  the  result  pointed  out  by  the  statute.  To  deny 
the  power  of  Congress  to  delegate  such  a  duty  would,  in 
effect,  amount  to  but  declaring  that  the  plenary  power 
vested  in  Congress  to  regulate  foreign  commerce  could  not 
be  efficaciously  exerted." 

In  the  exercise  of  the  power  to  close  the  mails  to  an 
individual,  the  Postmaster-General  is  subject  to  the 
action  of  the  court  on  the  plea  of  a  citizen,  although 
no  statutory  provision  was  made  for  such  action.* 

*  192  u.  S.  470,  496. 

•  People's  Bank  v.  Gilson,  140  U.  S.  i;  Noble  v.  Union  River 
Logging  Co.,  147  U.  S.  165;  Gardiner  v.  Bonesteel,  180  U.  S.  36; 
American  School  of  Medicine  v.  McAnulty,  187  U.  S.  94;  River- 
side Co.  V.  Hitchcock,  190  U.  S.  316,  324;  Public  Clearing  House 
V.  Coyne,  194  U.  S.  497;  Houghton  v,  Payne,  194  U.  S.  88:  ; 
Bates  V.  Payne,  194  U.  S.  xo6;  Marbury  v,  Madison,  i  Cr.  136;  i 
Caldwell  v.  Robinson,  59  Fed.  653 ;  Missouri  Drug  Co.  v.  Wyman,  ! 
129  Fed.  623,  629;  Rosenberger  v.  Harris,  136  Fed.  looi;  Weimer  ! 
v.  Burebury,  30  Mich.  201.                                                                                                     j 
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While  the  courts  have  upheld  acts  of  Congress  confer- 
ring final  power  upon  administrative  ofl&cers,  they  have 
refused  to  do  so  when  the  orders  of  such  ofl&cers  affected 
rights  secured  or  recognized  by  the  Constitution. 

Thus  in  Wong  Wing  v.  United  States,*  the  Supreme 
Court,  while  recognizing  its  previous  decisions  as  to  the 
conclusive  effect  of  decisions  of  the  officers  chai^ged 
with  the  duty  of  enforcing  the  Chinese  exclusion  acts, 
refused  to  extend  the  doctrine  of  these  cases  to  an 
order  of  such  officer  committing  one  adjudged  by  him 
to  have  been  guilty  of  a  violation  of  the  act  to  prison 
for  a  period  of  sixty  days,  although  such  order  was 
authorized  by  the  provisions  of  the  act. 

After  referring  to  previous  decisions  of  the  court  in 
which  it  had  been  determined  that  the  deportation  of 
aliens  not  entitled  to  be  in  the  country  did  not  consti- 
tute a  deprivation  of  life,  liberty,  or  property,  Mr.  Jus- 
tice Shiras,  who  delivered  the  opinion  of  the  court,  said : 

**No  limits  can  be  put  by  the  courts  upon  the  power  of 
Congress  to  protect,  by  summary  methods,  the  country 
from  the  advent  of  aliens  whose  race  or  habits  render  them 
undesirable  as  citizens,  or  to  expel  such  if  they  have 
already  found  their  way  into  our  land  and  unlawftilly  re- 
main therein.  But  to  declare  unlawful  residence  within 
the  country  to  be  an  infamous  crime,  punishable  by  de- 
privation of  liberty  and  property,  would  be  to  pass  out  of 
the  sphere  of  constitutional  legislation,  unless  provision 
were  made  that  the  fact  of  guilt  should  be  first  established 
by  a  judicial  trial.  It  is  not  consistent  with  the  theory 
of  our  Government  that  the  legislature  should,  after  having 
defined  an  offense  as  an  infamous  crime,  find  the  fact  of 
guiU  and  adjudge  the  punishment  by  one  of  its  own  agents.'* 

>  163  U.  S.  228. 
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While  the  right  of  Congress  to  confer  upon  the  Sec- 
retary of  War  final  discretion  as  to  approval  of  bridges 
over  navigable  streams  has  not  been  successfully  chal- 
lenged, when  the  question  has  arisen  as  to  the  finality 
of  an  order  made  by  him  pursuant  to  authority  con- 
ferred upon  him  by  Congress,  requiring  the  removal  or 
alteration  of  bridges  upon  the  grotmd  that  they  had 
become  an  obstruction  to  navigation,  the  courts  have 
held  that  his  decisions  were  subject  to  judicial  review.* 

The  principle  is  thus  concisely  stated  in  Murray's 
Lessee  v,  Hoboken  Co. : 

"To  avoid  misconstruction  upon  so  grave  a  subject,  we 
think  it  proper  to  state  that  we  do  not  consider  Congress 
can  either  withdraw  from  judicial  cognizance  any  matter 
which,  from  its  nature,  is  the  subject  of  a  suit  at  the  common 
law,  or  in  equity,  or  admiralty;  nor,  on  the  other  hand,  can 
it  bring  under  the  judicial  power  a  matter  which,  from  its 
nature,  is  not  a  subject  for  judicial  determination.  At 
the  same  time  there  are  matters,  involving  public  rights, 
which  may  be  presented  in  such  form  that  the  judicial 
power  is  capable  of  acting  on  them,  and  which  are  sus^ 
ceptible  of  judicial  determination,  but  which  Congress  may 
or  may  not  bring  within  the  cognizance  of  the  courts  of  the 
United  States,  as  it  may  deem  proper'*  * 

In  the  case  of  Minnesota  v.  The  Railroad  Company,. 
Field,' J.,  said: 

...  "3.  Neither  the  legislature  nor  a  commission, 
acting  imder  the  authority  of  the  legislature,  can  establish  \ 

arbitrarily,  and  without  regard  to  justice  and  right,  a  | 

»  United  States  v.  Bridge  Co.,  45  Fed.  178;  United  States  v. 
Rider,  50  Fed.  406;  United  States  v.  City  of  Moline,  83  Fed.  592.  | 

•  18  How.  284.  ' 

•  134  U.  S.  467. 
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tariff  of  rates  for  such  transportation  which  is  so  unreason- 
able as  to  practically  destroy  the  value  of  property  of 
persons  engaged  in  the  carrying  business  on  the  one  hand, 
nor  so  exorbitant  as  to  be  in  utter  disregard  of  the  rights 
of  the  public  for  the  use  of  such  transportation  on  the 
other. 

"4.  In  either  of  these  classes  of  cases  there  is  an  ulti- 
mate remedy  by  the  parties  aggrieved  in  the  courts  for 
relief  against  such  oppressive  legislation,  and  especially 
in  the  courts  of  the  United  States,  where  the  tariff  of 
rates  established  by  the  legislature  or  by  the  commission 
is  such  as  to  deprive  a  party  of  his  property  without  due 
process  of  law. 

"5.  But  until  the  judiciary  has  been  appealed  to  to  de- 
clare the  regulation  made,  whether  by  the  legislature  or 
the  commission,  voidable  for  the  reasons  mentioned,  the 
tariff  of  rates  so  fixed  is  the  law  of  the  land,  and  must  be 
submitted  to,  both  by  the  carrier  and  by  the  parties  with 
whom  he  deals." 

This  was  the  case  of  a  State  law  and  a  State  com- 
mission, but  the  principle  applies  to  Congress  and  the 
Interstate  Commerce  Conmiission. 

"The  Interstate  Commerce  Commission  is  neither  a 
Federal  court  under  the  Constitution,  nor  does  it  exercise 
judicial  powers,  nor  do  its  conclusions  possess  the  efficacy 
of  judicial  proceedings.  This  Federal  Commission  has 
assigned  to  it  the  duties  and  performs  for  the  United  States, 
in  respect  to  that  interstate  commerce  committed  by  the 
Constitution  to  the  exclusive  care  and  jurisdiction  of  Con- 
gress, the  same  functions  which  State  commissions  exer- 
cise in  respect  to  local  or  purely  internal  commerce  over 
which  the  States  appointing  them  have  exclusive  control. 
Their  validity  in.  their  respective  spheres  of  operation 
stands  upon  the  same  footing.     What  one  sovereign  may 
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do  in  respect  to  matters  within  its  exclusive  control,  the 
other  may  certainly  do  in  respect  to  matters  over  which 
it  has  exclusive  authority."  * 

The  legislative  makes  the  law,  the  judiciary  not  only 
construes  it  and  decides  upon  its  constitutionality,  but 
applies  it  to  the  facts  and  applies  the  law  to  the  manner 
or  process  of  ascertainment  and  establishment  of  the 
facts.  The  legislative  cannot  delegate  a  power  which 
it  cannot  itself  exercise,  nor  can  the  legislative  transfer 
to  a  body  of  its  own  creation  the  power  inherent  in  the 
judiciary.  An  error  in  the  process  by  which  the  com- 
mission arrived  at  the  rate  fixed  by  it  as  reasonable 
vitiates  the  whole  finding.^ 

The  Supreme  Court  said  in  the  case  of  Yick  Wo  v, 
Hopkins : 

'*When  we  consider  the  nature  and  the  theory  of  our 
institutions  of  government,  the  principles  upon  which 
they  are  supposed  to  rest,  and  review  the  history  of  their 
development,  we  are  constrained  to  conclude  that  they 
do  not  leave  room  for  the  play  and  action  of  purely  per- 
sonal and  arbitrary  power."  ■ 

"It  is  not  to  be  inferred  that  this  power  of  limitation  or 
regulation  is  itself  without  limit.  This  power  to  regulate 
is  not  a  power  to  destroy,  and  limitation  is  not  the  equiva- 
lent of  confiscation.  Under  pretense  of  regulating  fares 
and  freights  the  State  cannot  require  a  railroad  corporation 
to  carry  persons  or  property  without  reward;  neither 
can  it  do  that  which  in  law  amounts  to  a  taking  of  private 

»  Kentucky  Bridge  Co.  v.  L.  &  N,  Ry.  Co.,  37  Fed.  613. 

•  Boom  Co.  V.  Patterson,  98  U.  S.  403 ;  Monongahela  Navigation 
Co.  V.  United  States,  148  U.  S.  312;  Lewis  on  Eminent  Domain, 
sec.  601  fF. 

•  118U.  8.356,359. 
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property  for  public  use  without  just  compensation  or  with- 
out due  process  of  law.*'  * 

**  While  rates  for  the  transportation  of  persons  and 
property  within  the  limits  of  a  State  are  primarily  for  its 
determination,  the  question  whether  they  are  so  unreason* 
ably  low  as  to  deprive  the  carrier  of  its  property  without 
such  compensation  as  the  Constitution  secures,  and  there- 
fore without  due  process  of  law,  cannot  be  so  conclusively 
determined  by  the  legislature  of  the  State  or  by  regula- 
tions adopted  under  its  authority  that  the  matter  may 
not  become  the  subject  of  judicial  inquiry."  ' 

*'If  the  rates  are  fixed  at  an  insufficient  amount  within 
the  meaning  of  that  term  (just  compensation)  as  given 
by  the  courts,  the  law  would  be  invalid  as  amounting  to 
the  taking  of  the  property  of  the  company  without  due 
process  of  law."* 

"When  we  recall  that,  as  estimated,  over  ten  thousand 
millions  of  dollars  are  invested  in  railroad  property,  the 
proposition  that  such  a  vast  amount  of  property  is  beyond 
the  protecting  clauses  of  the  Constitution;  that  the  owners 
may  be  deprived  of  it  by  the  arbitrary  enactment  of  any 
legislature,  State  or  nation  without  any  right  of  appeal 
to  the  courts,  is  one  which  cannot  for  a  moment  be 
tolerated.* 

*'If  the  company  is  deprived  of  charging  reasonable 
rates  for  the  use  of  its  property,  and  such  deprivation 
takes  place  in  the  absence  of  an  investigation  by  judicial 
machinery,  it  is  deprived  of  the  lawful  use  of  its  property, 
and  thus,  in  substance  and  effect,  of  the  property  itself 
without  due  process  of  law  and  in  violation  of  the  Consti- 

*  Railroad  Commission  Cases,  116  U.  S.  307,  311. 
'  Sm5rth  V.  Ames,  169  U.  S.  466,  526. 

*  Railroad  Co.  v.  Smith.  173  U.  S.  687;  Railroad  Co.  v.  Gill,  156 
U.  S.  649,  657. 

*  Chicago,  Milwaukee  &  St.  Patd  R.  R.  Co.  v.  Tompkins,  176 
U.  S.  172. 
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tution  of  the  United  States;  and  in  so  far  as  it  is  thus 
deprived,  while  other  persons  are  permitted  to  receive  rea- 
sonable profits  upon  their  invested  capital,  the  company 
is  deprived  of  the  equal  protection  of  the  laws." 

*'The  question  of  the  reasonableness  of  a  rate  of  charge 
•for  transportation  by  a  railroad  company,  involving  as  it 
does  the  element  of  reasonableness  both  as  regards  the 
company  and  as  regards  the  public,  is  eminently  a  ques- 
tion for  judicial  investigation,  requiring  due  process  of 
law  for  its  determination."  * 

**  These  cases  all  support  the  proposition  that  while  it 
is  not  the  province  of  the  courts  to  enter  upon  the  merely 
administrative  duty  of  framing  a  tariff  of  rates  for  car- 
riage, it  is  within  the  scope  of  judicial  power  and  a  part 
of  judicial  duty  to  restrain  anything  which,  in  the  form 
of  a  regulation  of  rates,  operates  to  deny  to  the  owners  of 
property  invested  in  the  business  of  transportation  that 
equal  protection  which  is  the  constitutional  right  of  all 
owners  of  other  property.  .  .  .  The  equal  protection  of 
the  laws  which,  by  the  Fourteenth  Amendment,  no  State 
can  deny  to  the  individual,  forbids  legislation,  in  what- 
ever form  it  may  be  enacted,  by  which  the  property  of 
one  individual  is,  without  compensation,  wrested  from 
him  for  the  benefit  of  another  or  of  the  public."  ' 

*'A  tariff  fixed  by  the  Commission  for  coal  in  carload 
lots  is  not  proved  to  be  unreasonable  by  showing  that  if 
such  tariff  were  applied  to  all  freight  the  road  would  not 
pay  its  operating  expenses,  since  it  might  well  be  that  the 
existing  rates  upon  other,  merchandise,  which  were  not 
disturbed  by  the  Commission,  might  be  sufficient  to  earn 
a  large  profit  to  the  company,  though  it  might  earn  little 
or  nothing  upon  coal  in  carload  lots."  • 

•  Chicago,  Milwaukee  &  St.  Patil  R.  R.  Co.  v.  Minnesota,  134 
U.  S.  418,  458. 

•  Reagan  v.  Loan  &  Trust  Co.,  154  XJ.  S.  362,  397,  399. 

•  Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Minnesota,  186  U.  S. 
257- 
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"Surely  before  the  courts  are  called  upon  to  adjudge 
an  act  of  the  legislature  fixing  the  maximum  passenger 
rates  for  railroad  companies  to  be  unconstitutional,  on  the 
ground  that  its  enforcement  would  prevent  the  stock- 
holders from  receiving  any  dividends  on  their  investments, 
or  the  bondholders  any  interest  on  their  loans,  they  should 
be  fully  advised  as  to  what  is  done  with  the  receipts  and 
earnings  of  the  company.*'  * 

The  Supreme  Court  of  the  United  States  has  laid 
down  fully  the  two  propositions,  both  that  the  private 
property  in  the  corporation  must  be  protected  and  also 
that  these  great  public-service  corporations  own  their 
property  subject  to  rights  of  the  public  in  them. 

The  Supreme  Court,  in  Smyth  against  Ames,  says: 

"It  cannot  be  assumed  that  any  railroad  corporation, 
accepting  franchises,  rights,  and  privileges  at  the  hands 
of  the  public,  ever  supposed  that  it  acquired,  or  that  it 
was  intended  to  grant  to  it,  the  power  to  construct  and 
maintain  a  public  highway  simply  for  its  benefit  without 
regard  to  the  rights  of  the  public.  But  it  is  equally  true 
that  corporations  performing  public  services  and  the  people 
beneficially  interested  in  its  business  and  affairs  have 
rights  that  may  not  be  invaded  by  legislative  enactments 
in  disregard  of  fundamental  guaranties  for  the  protection 
of  property.  The  corporation  may  not  be  required  to 
use  its  property  for  the  benefit  of  the  public  without  re- 
ceiving just  compensation  for  the  services  rendered  by 
it/'  2 

Justice  Harlan,  in  the  Land  Company  case,*  clearly 
defines  the  extent  of  judicial  interference  with  rates 

•  Railroad  Co.  v.  Wellman,  143  U.  S.  339,  344,  345. 

•  Smjrth  V.  Ames,  169  U.  S.  466. 

•  San  Diego  Land  Co.  v.  National  City,  174  U.  S.  754. 
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fixed  by  law,  either  by  a  legislature  directly  or  through 
the  assistance  of  a  commission.     He  says : 

**But  it  should  also  be  remembered  that  the  judiciary 
ought  not  to  interfere  with  the  coUection  of  rates  estab- 
lished under  legislative  sanction  unless  they  are  so  plainly 
and  palpably  unreasonable  as  to  make  their  enforcement 
equivalent  to  the  taking  of  property  for  public  use  without 
such  compensation  as  under  all  the  circumstances  is  just 
both  to  the  owner  and  to  the  public;  that  is,  judicial  inter- 
ference should  never  occur  unless  the  case  presents,  clearly 
and  beyond  all  doubt,  such  a  flagrant  attack  upon  the 
rights  of  property  under  the  gtiise  of  regulations  as  to 
compel  the  court  to  say  that  the  rates  prescribed  will 
necessarily  have  the  effect  to  deny  just  compensation  for 
private  property  taken  for  the  public  use." 

The  Kansas  City  Stock  Yards  case  *  contains  a  dis- 
cussion by  Mr.  Justice  Brewer  of  all  the  leading  decisions 
of  the  court  upon  these  questions,  who,  after  quoting 
the  words  of  Justice  Harlan,  above  quoted,  makes  this 
statement : 

**  As  to  parties  engaged  in  performing  a  public  service, 
while  the  power  to  regulate  has  been  sustained,  negatively 
the  court  has  held  that  the  legislature  may  not  prescribe 
rates  which,  if  enforced,  would  amount  to  a  confiscation 
of  property.  But  it  has  not  held  affirmatively  that  the 
legislature  may  enforce  rates  which  stop  only  this  side  of 
confiscation  and  leave  the  property  in  the  hands  and 
under  the  care  of  the  owners  without  any  remuneration 
for  its  use.  It  has  declared  that  the  present  value  of  the 
property  is  the  basis  by  which  the  test  of  reasonableness 
is  to  be  determined,  although  the  actual  cost  is  to  be 
considered,  and  that  the  value  of  the  services  rendered  to 

>  Getting  V.  Kansas  City  Stock  Yards  Co.,  183  U.  S.  91. 
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each  individual  is  also  to  be  considered.  It  has  also  ruled 
that  the  determination  of  the  legislature  is  to  be  presumed 
to  be  just,  and  must  be  upheld  unless  it  clearly  appears 
to  result  in  enforcing  tmreasonable  and  tmjust  rates. 

'*The  basis  of  all  calculations  as  to  the  reasonableness 
of  rates  to  be  charged  by  a  corporation  maintaining  a 
highway  under  legislative  sanction  must  be  the  fair  value 
of  the  property  being  used  by  it  for  the  convenience  of  the 
public.  And  in  order  to  ascertain  that  value  the  original 
cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds 
and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  prop- 
erty tmder  particular  rates  prescribed  by  statute,  and  the 
sum  required  to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  are  to  be  given  such  weight  as  may 
be  just  and  right  in  each  case.  We  do  not  say  that  there 
may  not  be  other  matters  to  be  regarded  in  estimating 
the  value  of  the  property.  What  the  company  is  entitled 
to  ask  is  a  fair  return  upon  the  value  of  that  which  it 
employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be 
exacted  from  it  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worth."  * 

In  Chicago,  Milwaukee  and  St.  Paul  Railroad  Com- 
pany V.  Tompkins,'  Mr.  Justice  Brewer  says: 

**Few  cases  are  more  difficult  or  perplexing  than  those 
which  involve  an  inquiry  whether  the  rates  prescribed  by 
a  State  legislature  for  the  carriage  of  passengers  and  freight 
are  unreasonable,  and  yet  this  difficulty  affords  no  excuse 
for  a  failure  to  examine  and  solve  the  questions  involved,*^ 

*  Smyth  V.  Ames,  169  U.  S.  466. 

*  176  U.  S.  167;  see  also  Kennebec  Lakes  District  v.  Waterville, 
97  Me.  185;  Brunswick  V.  Topsham  Water  District  v.  Maine  Water 
Co.,  99  Me.  71. 
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Not  every  railroad  rate  must  afford  a  compensation 
for  the  particular  service  involved  in  it  in  order  to 
avoid  the  prohibition  of  the  Fifth  Amendment  of  the 
Constitution  of  the  United  States.  That  amendment 
guarantees  the  integrity  of  the  railway  property,  and 
the  question  of  just  compensation  would  not  arise  un- 
less a  showing  was  made  that,  on  the  whole,  the  order 
of  the  Commission  had  so  interfered  with  the  earnings  of 
the  company  as  to  invade  the  integrity  of  its  property. 
Although  in  each  case,  there  can  be  considered  only  the 
rates  involved  in  the  complaint  made,  yet  it  may  well 
appear  that  the  deduction  of  one  mill  from  the  rate 
would  if  applied  to  the  whole  volume  make  the  entire 
service  or  the  service  in  that  class  of  traffic  a  net  loss. 
This  point  was  made  by  Mr.  Justice  Brewer  in  the  Kan- 
sas City  Stock  Yards  case,*  as  was  the  point  that  the 
fact  that  a  railroad  makes  large  profits  does  not  of  it- 
self show  that  any  individual  rate  is  unreasonable. 

A  single  railroad  rate  may  be  a  small  fraction  of  what 
would  be  a  just  compensation,  yet  the  volume  of  traffic 
might  make  the  whole  profitable.  The  railroad  may 
not  fairly  charge  off  sacrifice  rates  to  the  rate  to  be 
judged,  for  the  cost  of  the  actual  service  may  in  most 
cases  be  determined  with  all  htunan  fairness.  Al- 
though the  railway  doctrine  of  charging  what  the 
traffic  will  bear  comes  into  conflict  with  the  cost  of  ser- 
vice basis  of  charge,  the  difficulty  in  determining  the 
relation  of  cost  to  price  in  railroad  rates  is  different 
only  in  degree  from  the  same  question  as  to  other  kinds 
of  service.  That  a  court  cannot  arrive  at  a  satisfactory 
decision  in  every  case  is  of  no  importance,  for  if  the 
court  cannot  the  commission  cannot,  and  in  such  cases 

*  Cotting  V.  Kansas  City  Stock  Yards  Co.,  183  U.  S.  91. 
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the  rate  should  be  left  tmtouched  on  two  principles, 
first,  de  minimis  non  curat  lex,  and,  second,  the  law 
leaves  an  tuiavoidable  damage  where  it  falls,*  No- 
thing in  the  Constitution  reqtiiresa  court,  certainly  not 
a  commission,  to  change  a  rate  the  unreasonableness  of 
which  cannot  be  demonstrated.  A  rate  that  is  de- 
monstrably unreasonable  to  one  party  or  the  other  is 
confiscatory ;  a  rate  that  is  not  demonstrably  tmreason- 
able  is  not  confiscatory.  If  there  are  gradations  of 
reasonableness  in  the  price  for  the  use  of  property,  they 
are  too  fine  for  a  basis  of  governmental  interference 
and  should  be  left  to  be  appreciated  by  the  mind  of  the 
one  who  thinks  he  got  the  better  of  the  bargain.  If 
there  is  any  depth  or  breadth  in  that  test,  the  railroads 
and  the  courts  can  sound  it  or  span  it  by  the  same 
right  as  Congress.  The  truth  does  not  lie  in  any  dis- 
tinction between  the  power  of  the  railroad,  the  State 
legislature,  Congress,  or  the  Court.'    Each  enforces  the 

*  Holmes,  Common  Law. 

'  Noyes,  on  American  Railroad  Rates,  p.  250,  says:  "It  seems 
impossible  to  draw  a  constitutional  statute  conferring  upon  a 
court  power  to  review  upon  the  facts  the  action  of  the  Interstate 
Commerce  Commission."  His  reasoning  is  that  the  Conmiission- 
made  rate  is  the  law  of  Congress  and  that  the  reasonableness  of 
the  law  must  be  reviewed  apart  from  its  content  —  a  ridiculous 
statement.  The  law  is  nothing  tmtil  the  rate  is  made,  then  the 
law  is  the  rate,  and  a  review  of  the  reasonableness  of  the  law  is  a 
review  of  the  reasonableness  of  the  rate.  The  impossibility  lies 
in  drawing  a  constitutional  law  which  does  not  confer  upon  a  court 
expressly  or  impliedly  by  operation  of  the  Constitution  power  to 
review  upon  the  facts  the  action  of  the  Commission  in  making  a 
rate.  See  Messenger  v.  Railroad,  8  Vroom,  531,  supra,  and  end  of 
section  139.  See  a  denial  of  the  doctrine  of  comparative  reason- 
ableness by  Harlan,  J.,  in  Smyth  v.  Ames,  169  U.  S.  466,  540.  The 
fact  that  value  depends  on  earning  power  does  not  extend  the 
guaranty  of  property  to  a  capitalization  of  unreasonable  charges. 
See  Morawctz,  Harvard  Law  Review,  Vol.  XVIII,  574. 
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same  thing  —  just  compensation.  The  objective  of  the 
restraint  upon  each  is  the  same  —  the  right  of  the  in- 
dividual. The  words  of  the  command  upon  each  are 
the  same  —  those  of  the  Fifth  Amendment  —  the 
epitome  of  the  common  law. 

§157.  Third  Limitation  —  Congress  cannot 
take  away  prom  the  parties  the  right  op  ap- 
PEAL TO  THE  Courts  either  por  Temporary  or  Final, 
Equitable  or  Legal  Reliep,  nor  prom  the  Courts 
THEIR  Jurisdiction,  Original  or  Appellate,  Legal 
or  Equitable,  in  the  Premises,  where  it  is  vested 
BY  THE  Constitution. 

Congress  has  no  power  to  dispossess  the  courts  of 
their  jurisdiction  to  fix  compensation,  neither  can  Con- 
gress prescribe  finally  a  rule  by  which  the  compensa- 
tion shall  be  ascertained.  All  this  is  settled  in  the  case 
of  Monongahela  Navigation  Co.  v.  The  United  States:* 

*'By  this  legislation  Congress  seems  to  have  assumed 
the  right  to  determine  what  shall  be  a  measure  of  com-j 
pensation.'  But  this  is  a  judicial  and  not  a  legislative 
question.  The  legislature  may  determine  what  private 
property  is  needed  for  public  purposes  —  that  is  a  ques- , 
tion  of  a  political  and  legislative  character;  but  when  the 
taking  has  been  ordered,  then  the  question  of  compensa- 
tion is  judicial.  It  does  not  rest  with  the  public  —  tak- 
ing the  property,  through  Congress  or  the  legislature,  its 
representative  —  to  say  what  compensation  shall  be  paid, 

*  148  U.  S.  312,  p.  327.  See  also  Boom  Co.  v.  Patterson,  98  U.  S. 
403;  Lewis  on  Eminent  Domain,  §  601;  Northport  Water  Supply 
Co.,  Gloucester  Water  Supply  Co.,  L.  I.  Water  Co.  v.  Brooklyn, 
166  U.  S.  S.  Ct.,  Abbott's  N.  C.  1872,  144  N.  Y. 

'  Difficulty  of  determining  reasonableness  of  rate,  elaborate  dis- 
cussion in  Kennebec  Lakes  District  v.  Waterville,  97  Me.  185;. 
Brunswick  &  Topsham  Water  District  v.  Maine  Water  Co.,  99* 
Me.  71. 
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or  even  what  shall  be  the  rule  of  compensation.  The  Con- 
stitution has  declared  that  just  compensation  shall  be  paid, 
and  the  ascertainment  of  that  is  a  judicial  inquiry.  In 
Charles  River  Bridge  v.  Warren  Bridge,*  Mr.  Justice 
McLean,  in  his  opinion,  referring  to  a  provision  for  com- 
pensation, fotmd  in  the  charter  of  the  Warren  Bridge, 
uses  this  language:  'They  (the  legislature)  provide  that 
the  new  company  shall  pay  annually  to  the  college,  in 
behalf  of  the  old  one,  one  hundred  pounds.  By  this  pro- 
vision it  appears  that  the  legislature  has  undertaken  to  do 
what  a  jury  of  the  country  only  could  do  —  assess  the  amount 
of  compensation  to  which  the  complainants  are  entitled.* 
See  also  the  following  authorities:  Commonwealth  v.  Pitts- 
burg and  Connellsville  Railroad ; '  Penn.  Railroad  v,  Balti- 
more and  Ohio  Railroad;"  Isom  v.  Mississippi  Central 
Railroad.* 

**We  are  not,  therefore,  concluded  by  the  declaration 
in  the  act  that  the  franchise  to  collect  tolls  is  not  to  be 
considered  in  estimating  the  sum  to  be  paid  for  the 
property." 

A  rate  fixed  by  a  commission  after  a  hearing  would 
be  by  enactment.  Until  the  commission  has  made  an 
order  there  is  no  act  of  Congress  covering  the  case. 
The  rate  fixed  by  the  railroad  and  acted  upon  by  the 
public  is,  in  the  absence  of  complaint,  presumably 
reasonable.  That  it  must  be  is  the  only  concrete  ex- 
pression of  the  legislative  will.  But  that  presumption 
cannot  be  rebutted  conclusively  except  by  legal  proof, 
by  a  day  in  court.*  The  finding  or  enactment  of  the 
commission  is  only  prima  facie  evidence.     This  is  at 

*  II  Pet.  420,  571.  •  60  Md.  263. 

^  58  Penn.  St.  26,  50.  *  36  Miss.  300. 

»  C.  M.  &  St.  P.  R.  R.  Co.  V.  Minnesota,  134  U.  S.  418;  Reagan  v. 
F.  L.  &  T.  Co.,  154  U.S.  362;  San  Diego  L.  Co.  v.  Jasper,  89  Fed. 
274;  L.  &  N.  R.  R.  Co.  V.  McChord,  103  Fed.  216. 
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most  an  exact  counterbalance  of  the  original  presump- 
tion. If  the  rate  fixed  by  the  commission  enjoyed  the 
presumption  of  constitutionality  granted  in  favor  of  an 
act  of  Congress,  it  would  itself  be  the  act  of  Congress 
and  thus  a  fatal  delegation  of  legislative  power. 

If  the  government  owned  the  railroads  the  carrier 
and  the  shipper  would  be  in  their  present  necessity, 
the  one  of  accepting  service  from  what  is  in  most  cases  a 
natural  monopoly,  and  the  other  of  performing  service 
for  all.  .  The  charge  of  the  government  would  be  not  a 
tax  but  a  price  and  would  be  presumed  to  be  reason- 
able. The  burden  would  be  upon  the  moving  party 
and  would  be  shifted  only  for  cause  shown.  The  diffi- 
culty of  granting  temporary  relief  would  be  enhanced 
in  this  case,  first,  from  the  difficulty  of  impounding  sums 
on  repeated  operations  to  a  ruinous  aggregate ;  second, 
the  unsuableness  of  a  bond  imder  the  circumstances; 
and,  third,  by  the  difficulty  in  determining  who  really 
paid  the  freight  to  be  refunded.  Courts  are  slow  to 
grant  relief  except  during  the  negligible  space  of  time 
necessary  to  show  cause  when  that  relief  disturbs  ex- 
isting conditions.  In  the  case  of  a  railroad  rate,  which 
is  the  fuel  of  a  fire  that  must  not  go  out,  the  disturbance 
of  conditions  pendente  lite  is  equivalent  to  a  permanent 
disturbance.  The  right  to  demand  the  difference  if  the 
rate  temporarily  set  aside  were  justified  would  be  value- 
less on  account  of  the  smallness  of  single  items  (the 
rate  in  issue  being  typical  of  thousands  included  in  the 
order),  the  indefiniteness  of  responsible  persons,  and 
the  abandonment  of  the  carrier's  lien  for  freight.  To 
answer  that  a  denial  of  a  lower  mte  pendente  lite  would 
work  the  same  hardship  on  the  complainant  merely 
asserts  that  the  end  sought  to  be  attained  by  proof  is 
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as  much  to  be  desired  as  the  danger  of  lowering  a  rate 
pendente  lite  is  to  be  avoided.  And  the  assertion  is  not 
true,  for  while  the  railroad  is  looked  upon  as  an  unequal 
contestant,  the  weapon  sought  might  in  the  hands  of  a 
pygmy  put  a  giant  in  fear.  An  order  to  lower  a  rate 
pendente  lite  is  an  order  to  grant  to  all,  perhaps  thou- 
sands of  shippers  on  ten  thousand  items  a  year  each, 
what  only  one  claims  as  just.  The  real  force  of  the 
argument  is  to  show  the  necessity  of  a  final  determina- 
tion of  complaints  in  the  shortest  space  of  time.  The 
proof  having  been  presented  to  the  commission,  an  or- 
der made  is  a  law  enacted.  A  refusal  of  the  railroad  to 
comply  is  a  denial  of  the  constitutionality  of  the  law- 
made  by  the  commission.  If  the  commission  which 
has  made  the  law  were  to  act  as  the  judge  of  its  con- 
stitutionality, and  upon  its  decision  grant  a  temporary 
enforcement  of  the  law  against  the  railroad,  it  would 
combine  five  functions,  that  of  attorney,  party,  legis- 
lature, court,  and,  since  the  real  legislative  act  re- 
quires only  the  commission's  own  consent,  the  executive 
ftmction,  in  a  proceeding  in  which  the  taking  of  prop- 
erty without  just  compensation  or  due  process  of  law  is 
charged. 

"It  is  believed  to  be  one  of  the  chief  merits  of  the 
American  system  of  written  constitutional  law  that  all 
the  powers  intrusted  to  government,  whether  State  or 
national,  are  divided  into  three  grand  departments  —  the 
executive,  the  legislative,  and  the  judicial.  That  the 
functions  appropriate  to  each  of  these  branches  of  gov- 
ernment shall  be  vested  in  a  separate  body  of  public  ser- 
vants, and  that  the  perfection  of  the  system  reqtdres  that 
the  lines  which  separate  and  divide  these  departments 
shall  be  broadly  and  clearly  defined.     It  is  also  essential 
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to  the  successful  working  of  this  system  that  the  persons 
intrusted  with  power  in  any  one  of  these  branches  shall 
not  be  permitted  to  encroach  upon  the  powers  confided 
to  the  others,  but  that  each  shall  by  the  law  of  its  creation 
be  limited  to  the  exercise  of  the  powers  appropriate  to  its 
own  department  and  to  no  other."  * 

In  the  present  state  of  our  organic  law  no  separate 
department  into  which  the  powers  of  the  Government 
are  distributed  can  have  or  exercise  all  the  requisite 
authority  to  adjudicate  upon  and  to  legislate  so  as  to 
establish  and  execute  a  uniform  law  to  prescribe  the 
charges  of  common  carriers  that  shall  be  held  to  be  rea- 
sonable or  just,  as  an  absolute  rule  of  law. 

To  become  a  court,  the  commission  would  have  to 
forego  its  executive  powers  of  investigation  and  its 
legislative  power  of  rate-making,  and  then  the  whole 
contention  of  those  who  advocate  a  rate-making  com- 
mission with  power  to  enforce  a  rate  pending  appeal  is 
abandoned.  As  a  court  the  commissioners  would  upon 
notice  and  perfecting  of  an  appeal  by  the  dissatisfied 
party,  hear  argument  and  read  affidavits  summarizing 
the  proof  taken  before  them  as  commissioners,  and  if 
there  was  no  conflict  in  the  assertions  of  the  contestants 
as  to  the  facts  proved  they  would  grant  temporary  relief 
warranted  by  the  established  facts  upon  terms  that 
would  assure  to  the  other  party  complete  justice  in 
the  event  of  an  ultimate  decision  in  his  favor.  If, 
however,  there  was  a  doubt  as  to  the  effect  of  the  facts, 
and  if,  further,  no  satisfactory  terms  of  giving  immedi- 
ate relief  were  possible,  a  stay  of  its  own  judgment 
would  be  granted  as  of  right.     To  give  the  commission 

*  Kilboum  v.  Thompson,  103  U.  S.  190. 
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the  character  of  a  court  and  replace  its  order  by  a 
judgment  stayed  as  of  right  upon  terms  would  but  in- 
crease its  dependence  upon  the  court  of  last  resort.  It 
is  as  justifiable  to  recommend  that  the  office  of  railway 
prosecutor  be  established  on  the  ground  that  the  At- 
torney-General cannot  perform  certain  fimctions  given 
to  the  commission  as  to  say  that  the  courts  camiot  per- 
form certain  other  functions  of  the  commission  which 
are  judicial. 

Discussion  of  depriving  inferior  so-called  statutory 
courts  of  jurisdiction  conferred  upon  them  by  Congress, 
which  will  be  considered  later,  is  wide  of  the  mark. 
What  would  be  attempted  by  a  temporary  disturbance 
of  unrestorable  conditions  pending  appeal  to  the  Su- 
preme Court  of  the  United  States  on  the  question  of  a 
rate  would  be  practically  to  deprive  that  tribunal 
created  by  the  Constitution  of  jurisdiction  conferred 
upon  it  by  the  Constitution. 

The  power  given  to  a  commission  Is  not  to  fix  rates 
in  the  first  instance  or  to  fix  them  ultimately,  but  only 
to  decide  whether  the  rate  fixed  by  the  railroad  is  rea- 
sonable and  if  not  to  fix  what  it  is  believed  the  courts 
would  uphold  as  reasonable.  Only  the  lowering  of  a 
rate  is  involved  imless  a  change  of  conditions  justifies 
a  railroad  in  applying  for  the  reversal  of  a  commission's 
findings  owing  to  such  changed  conditions.  The  find- 
ing by  the  commission  that  the  reasonable  rate  is  a  lower 
one  does  not  necessitate  a  finding  in  the  case  of  each 
reduction  down  to  a  reasonable  rate.  Neither  the 
rights  of  the  parties  nor  common  sense  requires  multi- 
plicity of  complaints  once  the  principle  is  admitted 
that  the  commission  has  power  by  finding  a  rate  to  be 
unreasonably  high  to  compel  the  acceptance  of  some 
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lower  rate.  What  Congress  was  held  ^  not  to  have 
given  the  commission  was  power  to  say  that  a  rate  was 
unreasonable  and  thereby  indirectly  to  fix  some  lower 
rate  even  if  the  degree  of  reduction  were  left  to  the 
carrier.  The  Interstate  Commerce  Act  fixed  as  a 
standard  of  reasonableness  the  publication  of  a  rate  by 
a  railroad  in  its  schedules.*  The  question  of  the  power 
to  fix  the  lower  rate  in  figures  could  not  be  involved  in 
the  negative  finding  as  to  the  conference  by  Congress 
of  the  lesser  power.  But  an  affirmative  grant  of  this 
lesser  power  would  involve  as  a  consequence  the  power 
necessary  to  make  the  power  real.  The  commission 
might,  as  the  court  might,  by  finding  the  excess  un- 
reasonable, fix  the  reasonable  rate  and  prevent  the  col- 
lection of  the  excess.  If  it  is  disputed  that  the  courts 
might  enjoin  the  excess  over  a  reasonable  rate  in  an 
original  proceeding,  it  must  be  admitted  that  by  an 
approval  of  the  rate  fixed  by  the  commission  as  reason- 
able the  courts  might  approve  what  the  commission 
had  done  in  that  respect.  The  courts  cannot  fix  the 
rates,  but  the  courts  can  say  what  is  just  and  reason- 
able and  enjoin  the  charging  of  anything  in  excess  of  it, 
not  on  the  ground  that  it  is  fixing  a  rate,  but  on  the 
grotmd  that  it  is  fixing  what  the  rate  is  that  Congress 
prescribed.     That  is  not  an  open  question.' 

Admitting,  however,  that  the  standard  of  reason- 
ableness expressed    in   the    enactment    of    Congress 

*  Interstate  Commerce  Commission  v,  C.  N.  O.  &  T.  P.  R.  R. 
Co.,  167  U.  S.  479. 

»  Van  Patten  v.  C.  M.  &  St.  P.  Ry.  Co.,  8i  Fed.  545. 

•  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362,  397;  In 
re  Janvrin,  174  Mass.  514;  Cotting  v.  Kansas  City  Stock  Yards  Co., 
183  U.  S.  91;  Kingwood  Coal  Co.  Case,  125  Fed.  252;  Missouri 
Pacific  Case,  189  U.  8.  274,  284;  C.  C.  G.  L.  Co.  v.  City,  72  Fed.  818. 
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would  be  sufficiently  definite  to  be  applied  by  an 
administrative  body  subject  to  approval  of  the 
findings  of  fact  and  the  conclusion  of  reasonableness 
of  the  commission  by  the  courts,  there  remains  the 
question  whether^  less  than  the  whole  matter  being  sub- 
ject to  the  approval  of  the  courts,  the  commission  could, 
under  the  Constitution,  exercise  Ike  power  to  -fix  a  rate 
as  reasonable.  It  is  clear  that  if  the  subjection  of  the 
rate  to  the  approval  of  the  court,  or  the  passage  of 
rates  by  Congress  directly  upon  the  report  and  recom- 
mendation by  the  commission  of  its  findings,  will  not 
rid  the  delegation  of  power  to  the  commission  of  the 
objection  that  it  involves  discretion  concerning  mat- 
ters which  are  subject  to  law  and  the  Constitution, 
then  the  commission  cannot  be  granted  the  power  to 
fix  rates  imder  the  standard  of  reasonableness.  Con- 
gress would  be  left  to  set  up  as  a  standard  complex 
classification,  as  was  done  by  the  Granger  Law  in 
Iowa,  in  Minnesota,  and  Wisconsin  (but  with  judicial 
review,  it  being  the  duty  of  the  commission  in  those 
States  to  get  an  injimction  from  the  courts),  or  a 
mileage  basis  which  would  overturn  the  theory  of 
transportation  imder  which  the  laws  of  commerce  and 
trade  are  allowed  free  play  in  the  determination  of 
rates  so  long  as  they  do  not  work  injustice.  Under  the 
standard  of  reasonableness  a  rate  determined  finally 
by  the  commission  would  be  the  statute,*  for  that 
would  be  the  only  statutory  content  resulting  from 
the  act  of  Congress  excepting  the  delegation  of  the 

*  Mr.  Justice  Miller  said  in  Chicago,  Milwaukee  &  St.  Paul  Rail- 
road V.  Minnesota,  134  U.  S.  418,  that  until  the  judiciary  was 
appealed  to,  the  tariflf  of  rates  fixed  by  the  commi.ssion  was  the 
law  of  the  land. 
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legislative  power  to  the  commission.  If  the  rate 
should  not  be  a  statute,  there  would,  of  course,  have 
been  no  delegation  of  legislative  power.  If  the  act 
of  the  commission  was  legislative,  there  would  be  an 
unconstitutional  delegation  of  the  power  vested  in 
Congress.  The  expression  of  Congress  would  be  con- 
fined to  a  prescription  of  reasonableness ;  the  expression 
of  the  commission  under  the  delegated  power  would  be, 
according  to  the  point  of  view,  either  that  a  certain 
railroad  should  charge  a  certain  specified  rate  for  a 
certain  specified  service,  or  that  a  certain  specified 
rate  between  a  certain  railroad  and  a  certain  shipper 
for  a  certain  specified  service  is  reasonable. 

The  second  point  of  view  would  make  the  com- 
nnission  advisory  merely.  According  to  the  first  point 
of  view,  the  expression  of  the  commission  would  be  a 
prescription  for  the  future,  i,e.  legislation ;  it  would  be 
an  entire  act  of  legislation,  since  the  standard  of  rea- 
sonableness set  up  by  Congress  adds  nothing  either  to 
the  Constitution  or  the  common  law,  and  furnishes  no 
guide  for  the  commission  or  the  public  that  is  not 
imposed  upon  Congress,  the  railroads,  and  the  courts 
by  the  common  law  and  the  Constitution.  The  expres- 
sion of  the  commission  would,  if  a  statute,  be  a  spe- 
cial one  referring  to  one  line  of  railroad  and  one  class 
of  service  under  certain  specified  circumstances  and 
conditions.  The  expression  would,  by  its  nature,  be 
subject  to  construction  and  limitation  in  another  set 
of  facts  covered  by  the  commission.  If  the  expression 
were  a  statute  it  would  be  subject  to  application  and 
construction  by  the  courts  as  to  the  meaning  of  its 
terms  and  the  constitutionality  of  its  purposes  and 
effects.     But  the  expression  of  the  commission  would 
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leave  nothing  to  be  construed  or  applied.  It  would 
be  the  acme  of  definiteness  in  terms,  purpose,  and 
effect.  A  court  could  not  without  changing  the  entire 
expression  add  or  subtract  from  it.  The  expression  of 
the  commission  alone  is  a  statute  which  dispenses  not 
only  with  judicial  interpretation,  construction,  and 
application,  but  also  with  all  those  limitations  which 
hedge  about  the  passage  of  a  legislative  act.  When 
the  law  was  passed  by  the  commission  all  facts  under  it 
had  been  tried  and  all  rights  adjudged. 

No  such  statute  could  be  passed  by  Congress  or  any 
legislature.  Even  if  Congress  itself  made  the  expres- 
sion prescribing  the  certain  specified  rate  for  the 
certain  specified  service  to  be  charged  by  the  certain 
railroad,  there  would  still  remain  open  to  the  parties 
the  trial  of  the  reasonableness  of  the  rate  upon  the 
facts  and  the  adjudication  of  their  rights.  The  expres- 
sion of  the  commission  is,  then,  one  of  two  things :  it  is 
a  recommendation  to  Congress  upon  the  facts  that  a 
certain  rate  be  prescribed  by  statute  *  and  a  certifi- 
cation of  these  facts  to  the  courts  for  its  consideration 
in  a  trial  of  the  facts  and  the  adjudication  of  the 
rights,  or  it  is  a  statute  void  upon  three  constitutional 
grounds,  first,  that  it  is  an  attempt  by  Congress  to 
delegate  legislative  power ;  ^  second,  that  it  is  an  attempt 

*  This  is  done  in  England  where  the  commission  recommends 
schedules 

*  The  paragraph  reported  to  have  been  eliminated  from  the 
opinion  by  Brewer,  j.,  in  the  Michigan  Tax  case  is  as  follows: 

"In  the  nation  no  one  of  the  three  great  departments  can  as- 
sume or  be  given  the  functions  of  another,  for  the  Constitution 
distinctly  grants  to  the  President,  Congress,  and  the  judiciary 
separately,  the  executive,  legislative,  and  judicial  powers  of  the 
nation.  It  may,  therefore,  be  conceded  that  an  attempted  delega- 
tion by  Congress  to  the  President  or  any  ministerial  officer  or  board 
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by  Congress  throiigh  the  commission  to  exercise 
judicial  ftmctions;  and,  third,  that  it  is  an  attempt  to 
deprive  persons  of  their  property  without  due  process 
of  law.  The  commission,  then,  can  in  no  possible  way 
be  made  more  than  an  advisory  body  to  Congress  or 
the  courts.  The  facts  found  by  it  in  its  investigations 
or  trials  may  be  made  prima  facie  evidence  and  would 
be  conclusive  if  made  by  Congress  or  an  executive 
department,*  and  would  probably  be  accepted  by  the 
court. 

The  whole  proceeding  would  have  this  effect  only  by 
virtue  of  a  waiver  by  the  parties  of  trial  by  jury  of  the 
facts,  submission  to  the  arbitrament  of  the  commission 
on  disputes  of  fact,  and  the  acceptance  by  the  parties 
of  the  case  stated  to  the  court  by  the  commission.  It 
would  seem,  too,  that  a  shipper  who  elected  to  have 
facts  tried  by  the  commission  could  not  claim  the 
right  to  have  a  retrial  or  a  review  upon  the  facts 
before  a  court  and  jury,  and  parties  who  have  sub- 
mitted to  the  arbitrament  of  the  commission  may  be 
said  to  have  so  elected,  but  the  commission  could 

of  power  to  fix  a  rate  of  taxation  or  exercise  other  legislative 
functions  would  be  adjudged  unconstitutional.'* 

That  legislative  power  cannot  be  delegated  to  any  other  officer 
or  tribunal  is  well  established  and  is  fully  recognized  in  the  case 
of  Clark  v.  Field.  143  U.  S.  649. 

"The  legislature  cannot  delegate  its  power  to  make  a  law,  but 
it  can  make  a  law  and  delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes  or  intends  to  make  its 
own  action  depend.  To  deny  this  would  be  to  stop  the  wheels  of 
government.  There  are  many  things  upon  which  wise  and  tiseful 
legislation  must  depend  which  cannot  be  known  to  the  lawmaking 
power,  and  must  therefore  be  a  subject  of  inquiry  and  determina- 
tion outside  of  the  halls  of  legislation.'*  See  Lock's  Appeal,  72 
Pa.  State,  491. 

*  Bates  v.  Payne,  194  U.  S.  106. 
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far  a^  ^>/r,;jr'r*.^  has  defined  requirements  of  reasonable- 
fi':^^,  th^:  oTyfe^rr/ance  by  the  commission  of  the  defini- 
\Mn\  w^/ij1/1  come  before  the  court.  The  conclusioa 
alv>  \\\iiX  the  attribute  of  reasonableness  exists  in 
ih^r  ffzhiium  fxrtwe^m  the  conclusions  of  the  rate  and  the 
fc/rfvir/;  ii(  r/ne  of  law.*  After  having  submitted  to  the 
fituUrm  of  f;u:t  by  the  commission,  a  party  may  have 
\ii%  rJay  in  court  upon  the  case  stated.  In  Chicago, 
Milwatikrt<;,  &  St.  Paul  R.  R.  Co.  v.  Minnesota,'  it  was 
(\t*U*rtruu(:(]  that  if  the  statute  of  Minnesota,  as  construed 
by  i\u*  Sufn-rrmf  Onirt  of  that  State,  prevented  an  inquiry 
in  cnurt  ujKjn  the  question  whether  property  was 
))r\uK  tuk(»n  without  due  process  of  law,  then  the 
MiutiiU*  wuH  void,  since  a  hearing  before  the  commission 
on  thin  riucstion  was  not  due  process  of  law,  but  that 
H  currier  Wds  entitled  to  have  that  question  tried  by  a 
court  of  jiistiro.  Nor  can  the  parties  complain  if  the 
coinrtussion  us  a  party  brings  an  action  before  the 
coiirlM  upon  the  facts  ascertained  as  a  result  of  their 
Hubiuission  to  the  investigation  of  the  courts,  as  these 

*  Kor  A  jUAtif^nbtc  (lelrsfation  where  the  power  was  to  make  a 
nmthrtnntionl  dccUiotion  from  valuations  made  separately  by  nu- 
lurttMin  othrr  oiVioiwU,  si^o  opinion  by  Brewer,  J.,  Michigan  Tax 
(*rtMi*.  April,  looft:  see  also  Chicago  St  Northwestern  Railway  Co. 
V   IVv.  ,^^  Frtl.  806,  Brevrer,  J.,  Jan.  a;,  i888. 
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facts  were  not  ascertained  under  compulsion  and  a 
promise  of  immunity/  but  upon  a  voluntary  consent 
by  the  parties  to  be  made  defendants  before  the 
courts.  A  criminal  action  would  involve  possible 
immtmity  to  individual  witnesses  and  would  be  brought 
by  the  Attorney-General.  In  a  civil  action  no  immu- 
nity could  be  set  up. 

The  waiver  of  a  day  in  court  by  the  parties  would 
not  result  in  an  adjudication  by  the  commission 
binding  on  others  than  those  who  acqmesced  in  its 
(iecision.     As  was  said  in  Smyth  v,  Ames: 

'*Only  a  court  of  eqxiity  is  competent  to  meet  such  an 
emergency  and  determine  once  for  all  and  without  a  mul- 
tiplicity of  suits  matters  that  affect  not  simply  individuals, 
but  the  interests  of  the  entire  community,  as  involved  in 
the  establishment  of  a  public  highway  and  in  the  admin- 
istration of  the  affairs  of  the  quasi-public  corporation  by 
which  such  highway  is  maintained."  * 

The  basis  of  reasonableness  is  ''just  compensation,*' 
the  words  of  the  Constitution.  The  railroad  is  private 
property  devoted  to  the  use  and  service  of  the  public, 
and  the  railroad  may  imder  the  Constitution  demand 
"just  compensation.'"  It  is  absolutely  impossible 
in  most  cases  to  tell  that  a  rate  is  confiscatory  of  the 
private  property  of  the  road,  whether  the  property  be 
considered  the  whole  road,  the  part  used  in  the  par- 
ticular service,  the  margin  of  profit,   or  the  whole 

»  Decision  of  Judge  Humphrejrs  in  Chicago  Packers'  Cases, 
March,  1906. 

*  169  U.  S.  466,  518. 

■  W.  U.  Tel.  Co.  V.  Pennsylvania  Co.,  195  U.  S.  540;  Sweet  v. 
Rechel.  159  U.  S.  380:  Scranton  v.  Wheeler,  179  U.  S.  ij;3;  Pum« 
pelly  V.  Green  Bay  Co.,  13  Wall.  166.  i8t. 
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freight.  On  the  other  hand,  it  is  no  concern  of  the 
public,  the  government,  or  the  Constitution  whether 
the  rate  is  remunerative.  The  giving  of  sacrifice 
rates  to  others,  poor  management,  and  other  causes 
may  determine  whether  a  rate  is  remtmerative  more 
than  the  justness  of  the  compensation  for  the  property 
used.  The  railroad  is  forced  by  law  to  serve  all  who 
apply;  that  is  the  reqmrement  which  the  law  makes 
of  those  engaged  in  a  public  calUng.  What  the  Con- 
stitution gives  the  courts  jurisdiction  of  is  to  deter- 
mine whether  a  governmental  department,  body,  or 
agent  is  forcing  the  acceptance  of  less  than  "  just  compen- 
sation'* or  is  refusing  the  test  of  this  compensation  by 
due  process  of  law.  In  order  to  perform  its  duty  in 
making  this  decision,  the  court  must  have  complete 
power  over  the  entire  question.  The  court  would  not 
interfere  tmless  the  constitutional  provision  were 
violated.* 

The  unconstitutional  ty  of  a  statute  upon  the  ground 
that  it  is  a  regulation  of  commerce  which  gives  the 
ports  of  one  State  preference  over  those  of  another 
need  not  be  considered,  for  a  rate  law  which  would  be 
constitutional  as  outlined  above  would  not  involve  the 
direct  or  ndirect  giving  of  such  preference  and  an 
unconstitutional  statute  upon  the  ground  of  such 
preference  would  for  the  same  reason  be  unconstitu- 
tional upon  the  other  grounds  outlmed  above. 

»  San  DieRo  Land  Co.  v.  National  City,  174  U.  S.  739.  754-  As 
to  temporary  remedy  to  avoid  multiplicity  of  suits  and  to  make 
the  remedy  effective,  see  C.  etc.  R.  R.  Co.  v.  Minnesota,  134  U.  S. 
418,  460  ;  St.  L.  etc.  R.  R.  Co.  v.  Gill,  156  U.  S.  649  *.  Smyth  v, 
Ames.  169  U.  S.  466.  518  ;  I.  C  C.  v.  R.  R.,  64  Fed.  981  ;  Shinkle 
V.  R.  R.,  62  Fed.  690  ;  C.  etc.  Gas  Co.  v.  Cleveland,  71  Fed.  610. 
615  ;  C.  C.  Gas  Co.  v.  Des  Moines,  72  Fed.  818. 


CHAPTER  VIII 

THE  JURISDICTIOK  OF  THS  FEDERAL  COURTS  OVER 
CORPORATIONS  AND  COMMERCE 

§167.  The  Constitutional  Jurisdiction  op  the 
Federal  Courts.  —  What  courts  would  have  juris- 
diction of  the  controversy  between  the  shipper  and  the 
railroad?  If  the  matter  were  brought  originally  with- 
out previous  submission  to  the  jurisdiction  bf  the 
commission,  there  is  no  reason  why  any  State  court 
of  highest  original  jurisdiction  or  any  Federal  court 
could  not  entertain  a  controversy  based  upon  the 
constitutional  question  involved,  subject,  in  the  one 
case,  to  the  removal  statutes,  and  in  the  other  to  the 
designation  by  act  of  Congress  of  a  particular  tribxmal. 
This  act  could  not  deprive  the  Supreme  Court  of  the 
United  States  of  final  determination,  nor  the  inferior 
court  of  the  right  to  exercise  full  jurisdiction  and  to 
give  provisional  relief  so  long  as  the  matter  was  before 
it ;  though  the  Supreme  Court  could  enjoin  the  inferior 
courts.  This  is  for  two  reasons :  first,  jurisdiction  when 
vested  is  complete  and  unconditional;  and,  second,  the 
preservation  of  the  status  quo  pending  adjudication  is 
the  exercise  of  jurisdiction  which  can  only  be  objected 
to  and  restrained  by  the  Supreme  Court  of  the  United 
States.  In  the  case  of  a  State  statute,  there  is  a 
serious  objection  to  a  construction  in  the  first  instance 
by  the  United  States  Supreme  Court,  for  the  act  may 
be  so  construed  by  the  highest  State  court  as  to  be 
constitutional  while  capable  on  its  face  of  a  different 
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construction.     But  this  objection  merely  shows  the 
desirability  of  a  tiniform  basis  of  decision. 

The  Constitution  provides  for  the  judiciary  as 
follows : 

ARTICLE   III.    The  Judicial  Department. 
Section  I.     The  United  States  Courts. 

"The  judicial  power  of  the  United  States  shall  be  vested 
in  one  Supreme  Court,  and  in  such  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.  The 
judges,  both  of  the  Supreme  and  inferior  courts,  shall 
hold  their  offices  during  good  behavior,  and  shall,  at  stated 
times,  receive  for  their  services  a  compensation,  which 
shall  not  be  diminished  during  their  continuance  in  office. 

Section  II.     Jurisdiction  of  the  United  States  Courts. 

**  15/  Clause.  The  judicial  power  shall  extend  to  all  cases y 
in  law  and  equity ,  arising  under  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority ;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls;  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a  party ;  to  controversies 
between  two  or  more  States ;  between  a  State  and  citizens 
of  another  State;  between  citizens  of  different  States;  be- 
tween citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States,  and  between  a  State,  or  the 
citizens  thereof,  and  foreign  states,  citizens,  or  subjects. 

'*  2d  Clause.  In  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  and  those  in  which  a  State 
shall  be  a  party,  the  Supreme  Court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned,  the 
Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions  and  under  such  regu« 
lations  as  the  Congress  shall  make. 
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"3d  Clause,  The  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury;  and  such  trial  shall  be 
held  in  the  State  where  the  said  crimes  shall  have  been 
committed;  but  when  not  committed  within  any  State, 
the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may  by  law  have  directed.'* 

Judicial  power  was  defined  by  Chief  Justice  Marshall 
in  Osbom  v.  Bank,*  as  follows: 

"Judicial  power,  as  contradistinguished  from  the  power 
of  the  laws,  has  no  existence.  Courts  are  the  mere  instru- 
ments of  the  law  and  can  will  nothing.  When  they  are 
said  to  exercise  a  discretion  it  is  a  mere  legal  discretion,  a 
discretion  to  be  exercised  in  discerning  the  course  pre- 
scribed by  law;  and  when  that  is  discerned  it  is  the  duty 
of  the  court  to  follow  it.  Judicial  power  is  never  exer- 
cised for  the  purpose  of  giving  effect  to  the  will  of  the 
judge;  always  for  the  purpose  of  giving  effect  to  the  will 
of  the  legislature,  or,  in  other  words,  to  the  will  of  the  law." 

Mr.  Justice  Iredell,  in  speaking  of  Congress  and  the 
Court,  said  in  Chisholm  v,  Georgia : ' 

"There  is  no  part  of  the  Constitution  that  I  know  of 
that  authorizes  this  court  to  take  up  any  business  where 
they  left  it,  and  in  order  that  the  powers  given  in  the  Con- 
stitution may  be  in  full  activity  supply  their  omission  by 
making  new  laws  for  new  cases,  or,  which  I  take  to  be  the 
same  thing,  applying  old  principles  to  new  cases  mate- 
rially different  from  those  to  which  they  were  applied 
before." 

In  Martin  v.  Hunter's  Lessee,'  Mr.  Justice  Story  said  : 

**The  object  of  the  Constitution  was  to  establish  three 
great  departments  of  government:  the  legislative,  the  executive^ 

»  9  Wheat.  738.  »  3  Dallas,   453.         *  i  Wheat.  334. 
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and  the  judicial  departments.  The  first  was  to  pass  laws, 
the  second  to  approve  and  execute  them,  and  the  third  to 
expound  and  enforce  them.  Without  the  latter,  it  would  be 
impossible  to  carry  into  effect  some  of  the  express  provis- 
ions of  the  Constitution,  How,  otherwise,  could  crimes 
against  the  United  States  be  tried  and  punished  t  How  could 
causes  between  two  States  be  heard  and  determined  f  The 
judicial  power  must,  therefore,  be  vested  in  some  court,  by 
Congress;  and  to  suppose  that  it  was  not  an  obligation  binding 
on  them,  but  might,  at  their  pleasure,  be  omitted  or  declined, 
is  to  suppose  that,  under  the  sanction  of  the  Constitution, 
they  might  defeat  the  Constitution  itself,  A  construction 
which  would  lead  to  such  a  result  cannot  be  sound. 

**If,  then,  it  is  the  duty  of  Congress  to  vest  the  judicial 
power  of  the  United  States,  it  is  a  duty  to  vest  the  whole  judi- 
cial power.  The  language,  if  imperative  as  to  one  part,  is 
imperative  as  to  all.  If  it  were  otherwise,  this  anomaly  would 
exist,  that  Congress  might  successively  refuse  to  vest  the 
jurisdiction  in  any  one  class  of  cases  enumerated  in  the 
Constitution,  and  thereby  defeat  the  jurisdiction  as  to  all,  for 
the  Constitution  has  not  singled  out  any  class  on  which  Con- 
gress are  bound  to  act  in  preference  to  others, 

**The  next  consideration  is  as  to  the  courts  in  which  the 
judicial  power  shall  be  vested.  It  is  manifest  that  a  Su- 
preme Court  must  be  established;  but  whether  it  be  equally 
obligatory  to  establish  inferior  courts  is  a  question  of  some 
difficulty.  If  Congress  may  lawfully  omit  to  establish  in- 
ferior courts,  it  might  follow  that  in  some  of  the  enumerated 
cases  the  judicial  power  could  nowhere  exist.  The  Supreme 
Court  can  have  original  jurisdiction  in  two  classes  of  cases 
only,  namely,  in  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  in  cases  in  which  a  State  is  a 
party.  Congress  cannot  vest  any  portion  of  the  judicial 
power  of  the  United  States,  except  in  courts  ordained  and 
established  by  itself;  and  if  in  any  of  the  cases  enumerated 
in  the  Constitution,  the  State  courts  did  not  then  possess 
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jurisdiction,  the  appellate  jurisdiction  of  the  Supreme  Court 
(admitting  that  it  could  act  on  State  courts)  could  not  reach 
those  cases  and,  consequently,  the  injunction  of  the  Constiiu^ 
tion,  that  the  judicial  power  'shall  be  vested,*  would  be  dis^ 
obeyed.  It  would  seem,  therefore,  to  follow  that  Congress 
are  bound  to  create  some  inferior  courts  in  which  to  vest  all 
that  jurisdiction  which,  under  the  Constitution,  is  exclu- 
sively vested  in  the  United  States,  and  of  which  the  Supreme 
Court  cannot  take  original  cognizance.  They  might  estab^ 
lish  one  or  more  inferior  courts;  they  might  parcel  out  the 
jurisdiction  among  such  courts  from  time  to  time  at  their 
own  pleasure.  But  the  whole  judicial  power  of  the  United 
States  should  be  at  all  times  vested  ei  her  in  an  original  or 
appellate  form  in  some  courts  created  under  its  authority. 

**It  being  then  established  that  the  language  of  this 
clause  is  imperative,  the  next  question  is  as  to  the  cases 
to  which  it  shall  apply.  The  answer  is  found  in  the  Con- 
stitution itself.  The  judicial  power  shall  extend  to  all 
the  cases  enumerated  in  the  Constitution  As  the  mode 
is  not  limited,  it  may  extend  to  all  such  cases,  in  any  form, 
in  which  judicial  power  may  be  exercised  It  may,  there- 
fore, extend  to  them  in  the  shape  of  original  or  appellate 
jurisdiction,  or  both  for  there  i  nothing  in  the  nature  of 
the  cases  which  binds  to  the  exercise  of  the  one  in  prefer- 
ence to  the  other. 

"  BUT  EVEN  ADMITTING  THAT  THE  LANGUAGE  OF  THE 
CONSTITUTION  IS  NOT  MANDATORY  .AND  THAT  CONGRESS 
MAY  CONSTITUTIONALLY  OMIT  TO  VEST  THE  JUDICIAL 
POWER  IN  COURTS  OF  THE  UNITED  STATES,  IT  CANNOT 
BE  DENIED  THAT  WHEN  IT  IS  VESTED,  IT  MAY  BE  EXER- 
CISED  TO   THE    UTMOST    CONSTITUTIONAL   EXTENT." 

Mr.  Justice  Field,  in  Taylor  v.  Hammond/  said: 

"How  far  this  judicial  power  is  exclusive,  or  may,  by 
the  legislation  of   Congress,   be  made  exclusive,   in  the 

*  4  Wall.  411.     See  also  Miller  on  the  Constitution,  p.  312  #/  seq.. 
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cotirts  of  the  United  States  has  been  much  discussed, 
though  there  has  been  no  direct  adjudication  upon  the 
point.  In  the  opinion  delivered  in  the  case  of  Martin  v. 
Hunter's  Lessee  (i  Wheat.  334),  Mr.  Justice  Story  com- 
ments upon  the  fact  that  there  are  two  classes  of  cases 
enumerated  in  tha  clause  cited  between  which  a  distinc- 
tion is  drawn;  that  the  first  class  includes  cases  arising 
under  the  Constitution,  laws,  and  treaties  of  the  United 
States,  cases  affecting  ambassadors,  other  public  minis- 
ters, and  consuls,  and  cases  of  admiralty  and  maritime 
jurisdiction;  and  that,  with  reference  to  this  class,  the 
express  on  is  that  the  judicial  power  shall  extend  to  all 
cases;  but  that  in  the  subsequent  part  of  the  clause,  which 
embraces  all  the  other  cases  of  national  cognizance  and 
forms  the  second  class,  the  word  *air  is  dropped.  And 
the  learned  justice  appears  to  have  thought  the  variation 
in  the  language  the  result  of  some  determinate  reason, 
and  suggests  tha  ,  with  respect  to  the  first  class,  it  may 
have  been  the  intention  of  the  framers  of  the  Constitu- 
tion imperatively  to  extend  the  judicial  power  either  in  an 
original  or  appellate  form  to  all  cases,  and,  with  respect 
to  the  latter  class,  to  leave  it  to  Congress  to  qualify  the 
jurisdiction  in  such  manner  as  public  policy  might  dictr.te. 
*'Many  cogent  reasons  and  various  considerations  of 
public  policy  are  stated  in  support  of  this  suggestion.  The 
vital  importance  of  all  the  cases  enumerated  in  the  first 
class  to  the  national  sovereignty  is  mentioned  as  a  reason 
which  may  have  warranted  the  distinction  and  which 
would  seem  to  require  that  they  should  be  vested  exclu- 
sively in  the  national  courts  —  a  consideration  which  does 
not  apply,  at  least  with  equal  force,  to  cases  of  the  second 
class." 

Judge  Story  says  in  his  work  on  the  Constitution : 

"The   Constitution  has  wisely  established  that  there 
shall  be  one  Supreme  Court,  with  a  view  to  uniformity  of 
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decision  in  all  cases  whatsoever  belonging  to  the  judicial 
department,  whether  they  arise  at  the  common  law  or  in 
equity,  or  within  the  admiralty  and  prize  jurisdiction, 
whether  they  respect  the  doctrines  of  mere  mtmicipal 
law,  or  constitutional  law,  or  the  law  of  nations.  It  is 
obvious  that  if  there  were  independent  supreme  courts  of 
common  law,  of  equity,  and  of  admiralty,  a  diversity  of 
judgment  might,  and  almost  necessarily  would  spring  up, 
not  only  as  to  the  limits  of  the  jurisdiction  of  each  tribunal, 
but  as  to  the  fundamental  doctrines  of  municipal,  consti- 
tutional, and  public  law.  The  effect  of  this  diversity 
would  be  that  a  different  rule  would  or  might  be  promul- 
gated on  the  most  interesting  subjects  by  the  several  tri- 
bunals; and  thus  citizens  be  involved  in  endless  doubts, 
not  only  as  to  their  private  rights,  but  as  to  their  public 
duties.  The  Constitution  itself  would  or  might  speak  a 
different  language,  according  to  the  tribunal  which  is 
called  upon  to  interpret  it ;  and  thus  interminable  disputes 
might  embarrass  the  administration  of  justice  throughout 
the  whole  country.  But  the  same  reason  did  not  apply 
to  the  inferior  tribunals.  These  were,  therefore,  left 
entirely  to  the  discretion  of  Congress  as  to  their  number, 
their  jurisdiction,  and  their  powers.** 

But  Judge  Cooley  shows  the  indispensability  of  in- 
ferior courts  by  adding  to  a  similar  quotation,  the 
following: 

"In  doing  so,  it  may  apportion  among  the  several 
federal  courts  all  the  judicial  power  of  the  United  States, 
or  it  may  apportion  a  part  only,  and  in  that  case,  what 
is  not  apportioned  will  be  left  to  be  exercised  by  the 
courts  of  the  States.**  * 

"The  full  purpose  of  the  federal  jurisdiction  is  sub- 
served if  the  case,  though  heard  first  in  the  State  coiut, 

^  Principles  of  Constitutional  Law,  p.  109. 
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may  be  removed  at  the  option  of  the  parties  for  final 
determination  in  the  courts  of  the  United  States."  * 

The  words  *'  law  and  eqtdty,"  as  used  in  the  Constitu- 
tion, were  not  used  without  definite  meaning.  As  to 
equity,  they  referred  to  a  system  of  jurisprudence 
which  had  long  been  established  in  England  and  was 
administered  in  this  country  prior  to  the  adoption  of 
the  Constitution. 

In  Pennsylvania  v.  Wheeling  Bridge  Company  *  the 
court  says: 

**In  exercising  this  jurisdiction  the  courts  of  the  Union 
are  not  limited  by  the  chancery  system  adopted  by  any 
State,  and  they  exercise  their  functions  in  a  State  where 
no  court  of  chancery  has  been  established.  The  usages  of 
the  high  court  of  chancery  in  England,  wherever  the  juris- 
diction is  exercised,  govern  the  proceedings.  This  may  be 
said  to  be  the  common  law  of  chancery,  and  since  the  or- 
ganization of  the  Government  it  has  been  observed. 

**  Under  this  system,  where  relief  can  be  given  by  the 
English  chancery  similar  relief  may  be  given  by  the  cotirts 
of  the  United  States." 

The  word  **law"  was  used  in  contradistinction  to 
equity  and  admiralty  and  maritime  jurisprudence. 
They  referred  not  simply  to  the  suits  which  the  common 
law  recognized  among  its  old  and  settled  proceedings, 
but  stiits  in  which  legal  rights  were  to  be  ascertained 
and  determined  in  contradistinction  to  those  where 
equitable  rights  alone  were  recognized  and  equitable 
remedies  were  administered.     Upon  the  demand  of 

*  Gaines  v.  Puentes,  9a  U.  S.  10;  Cooley,  Principles  of  Consti- 
tutional Law,  p.  no. 

*  Pennsvlvania  v.  Wheeling  Bridge  Co.,  13  How.  56a,  18  How. 
429,  59  U.S.  XV.  436. 


Corporations  and  Commerce  377 

the  States,  after  the  adoption  of  the  Constitution, 
the  Seventh  Amendment  was  adopted  declaring  that  in 
smts  at  common  law  where  the  value  in  controversy 
shall  exceed  $20  the  right  of  trial  by  jury  shall  be 
preserved,  etc.,  and  this  meant  the  jury  of  the  common 
law,  —  the  common  law  .  of  England.  It  is  qtiite 
plain  that  the  distinction  between  law  and  equity 
expressly  recognized  in  the  Constitution  cannot  be 
abolished.  In  equity  an  issue  may  be  sent  to  the 
jury,  but  the  verdict  is  only  advisory.  The  function 
of  the  common  law  jury  and  the  effect  of  its  verdict  is 
different.* 

While  jurisdiction  is  held  by  the  court  its  exercise 
cannot  be  interfered  with  by  Congress.  The  case  of 
the  United  States  v.  Klein '  arose  under  the  captured 
and  abandoned  property  act.  It  had  been  held  by  the 
Supreme  Court  that  the  pardon  granted  by  the  Presi- 
dent had  blotted  out  the  offense  of  giving  aid  and 
comfort  to  the  enemies  of  the  Republic,  and  the  proof 
of  loyalty,  therefore,  was  not  necessary  to  entitle  the 
suitor  to  recover  proceeds  of  the  sale  of  captured  and 
abandoned  cotton  which  had  belonged  to  him,  and  the 
proceeds  of  which  the  court  had  determined  were  held 
in  trust  for  the  benefit  of  loyal  owners.  Judgment  had 
gone  in  favor  of  the  claimant  in  the  Court  of  Claims, 
from  which  appeal  was  permitted  by  Congress  to  the 
Supreme  Court  of  the  United  States.  In  the  meantime 
Congress  passed  an  act  epitomized  by  the  Supreme 
Court  as  follows : 

"  Parsons  v,  Bedford,  3  Pet.  443;  Fenn  v.  Holme,  21  How.  481; 
United  States  v.  Wonson,  i  Gall.  5;  Kendall  v.  United  States,  12 
Pet.  524;  Lorman  v.  Clark,  2  McLean  (U.  S.  C.  C),  568;  Brown  v. 
Kalamazoo  Circuit  Judge,  75  Mich.  283,  284. 

»  13  Wall.  128. 
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" It  is  evident,"  says  the  court,  "that  the  denial  of  juris- 
diction to  this  court,  as  well  as  to  the  Court  of  Claims,  is 
founded  solely  on  the  application  of  a  rule  of  decision,  in 
causes  pending,  prescribed  by  Congress. 

'*The  court  has  jurisdiction  of  the  cause  to  a  given 
point ;  but  when  it  ascertains  that  a  certain  state  of  things 
exists,  its  jurisdiction  is  to  cease,  and  it  is  required  to 
dismiss  the  cause  for  want  of  jurisdiction.  It  seems  to 
us  that  this  is  not  an  exercise  of  the  acknowledged  power 
of  Congress  to  make  exceptions  and  prescribe  regulations 
to  the  appellate  power. 

*'The  court  is  required  to  ascertain  the  existence  of 
certain  facts  and  thereupon  to  declare  that  its  jurisdiction 
on  appeal  has  ceased  by  dismissing  the  bill.  What  is  this 
but  to  prescribe  a  rule  for  the  decision  of  a  cause  in  a  par- 
ticular way?  In  the  case  before  us  the  Court  of  Claims 
has  rendered  judgment  for  the  claimant  and  an  appeal 
has  been  taken  to  this  court.  We  are  directed  to  dismiss 
the  appeal,  if  we  find  that  the  judgment  must  be  affirmed, 
because  of  a  pardon  granted  to  the  intestate  of  the  claim- 
ants. Can  we  do  so  without  allowing  one  party  to  the 
controversy  to  decide  it  in  its  own  favor?  Can  we  do  so 
without  allowing  that  the  legislature  may  prescribe  niles 
of  decision  to  the  judicial  department  of  the  Government 
in  cases  pending  before  it?" 

In  the  Monongahela  Navigation  Co.  v.  United  States/ 
the  Supreme  Court  said : 

'*The  right  of  the  legislature  of  the  State,  by  law,  to 
apply  the  property  of  the  citizen  to  the  public  use,  and 
then  to  constitute  itself  the  judge  in  its  own  case,  to  de- 

*  Monongahela  Navigation  Co.  v.  United  States,  118  U.  S.  335, 
quoting  with  approval  Isom  v.  Mississippi  Central  Railroad,  36 
Miss.  3T5.  See  also  Beach,  Modem  Equity  Jurisprudence,  5; 
Bispham's  Equity,  6th  Edition,  2 ;  Bates,  Federal  Equity  Procedure, 
sec.  525. 
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termine  what  is  the  'just  compensation'  it  ought  to  pay 
therefor,  or  how  much  benefit  it  has  conferred  upon  the 
citizen  by  thus  taking  his  property  without  his  consent, 
or  to  extinguish  any  part  of  such  *  compensation '  by  pro- 
spective conjectural  advantage,  or  in  any  manner  to  inter- 
jere  with  the  just  powers  and  province  of  courts  and  juries 
in  administering  right  and  justice,  cannot  for  a  moment 
be  admitted  or  tolerated  under  our  Constitution,  If  an5rthing 
can  be  clear  and  undeniable,  upon  principles  of  natural 
justice  or  constitutional  law,  it  seems  that  this  must  be 
so." 

If  Congress  attempts  by  a  regulation  of  the  practice, 
a  restriction  of  the  jurisdiction,  or  a  limitation  of  the 
judicial  power  of  Federal  cotirts,  it  must  do  so  within 
the  limits  of  the  Constitution. 

Can  Congress  destroy  the  inferior  Federal  cotirts? 

It  is  said  that  what  Congress  created,  Congress  can 
destroy.  What  one  Congress  could  create  another 
could  destroy  and  the  next  could  create  again.  To 
destroy  all  inferior  courts  would  involve  the  destruc- 
tion of  all  laws  which  depend  for  enforcement  upon 
those  courts,  as  bankruptcy  law,  admiralty  laws,  and 
all  the  other  laws  of  Congress  over  which  the  Supreme 
Court  has  not  original  jtuisdiction,  and  the  State 
courts  have  no  jurisdiction.  The  destruction  would 
be  involved  also  of  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States  so  far  as  that 
jurisdiction  was  based  upon  the  jurisdiction  of  the 
inferior  courts. 

But  Congress  is  given  the  power  by  the  Constitdtion 
to  make  regulations  of  and  exceptions  to  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United  States. 
Congress   might,    therefore,    remove   the   subject   of 
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interstate  commerce  from  the  jurisdiction  of  the 
inferior  Federal  courts  and  might  thereby  prohibit 
any  inferior  court  from  issuing  any  kind  of  process  in 
the  matter  of  interstate  commerce.  By  the  same 
method  the  power  of  State  courts  might  be  limited  in 
the  matter  of  interstate  commerce.  But  this  cotdd 
not  result  in  making  the  decision  of  a  commission 
final.  The  Constitution  says  that  private  property 
cannot  be  taken  for  pubUc  use  without  just  compen- 
sation, and  property  cannot  be  taken  without  due 
process  of  law.  Congress  camiot  give  effect  to  any 
law  unless  it  provides  a  court  to  apply  and  enforce  it. 
To  say  that  courts  depend  upon  Congress  for  their 
jurisdiction  is  to  state  the  reverse  of  the  truth ;  tmder 
the  Constitution  of  the  United  States  there  can  be  no  law 
without  coiuts  to  administer  it.  And  where  a  court 
exists  with  power  to  give  effect  to  the  provisions  of  the 
Constitution,  the  restriction  is  upon  Congress  rather 
than  upon  the  courts,  for,  if  there  is  no  court  there  is 
no  law,  and  if  there  is  a  court,  it  has  power  to  say  that 
the  law  is  unconstitutional,  when  the  entire  action 
which  depends  upon  the  statute  of  Congress  falls. 

While  Congress  may  make  exceptions  to  and  regu- 
lations of  the  appellate  jurisdiction  of  the  Supreme 
Court,  the  laws  in  which  such  regulations  and  excep- 
tions were  made  would  come  before  the  Supreme 
Court  for  construction.  If  no  such  regulations  and 
exceptions  are  made,  then  without  statutes  conferring 
jurisdiction,  all  cases  in  law  and  equity  arising  under 
the  Constitution  and  laws  of  the  United  States  would 
be  within  the  appellate  jurisdiction  conferred  upon 
the  Supreme  Court  by  Congress.  If  an  act  of  Congress 
provided  that  the  Supreme  Court  should  not  have 
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appellate  jtirisdiction  over  cases  in  which  a  remedy 
was  sought  for  a  violation  of  the  Fifth  Amendment, 
the  Supreme  Court  would  decide  that  the  regulation 
was  forbidden  by  the  Fifth  Amendment.  A  regulation 
of  the  appellate  jurisdiction  of  the  Supreme  Court 
prohibiting  the  Supreme  Court  to  enjoin  final  action 
until  it  had  decided  upon  a  case  subject  to  its  appellate 
jurisdiction  would  be  equally  unconstitutional.  The 
rate  of  the  commission  is  not  a  judgment  or  a  judicial 
decision  but  a  statute.  No  appeal  lies  from  the  com- 
mission to  the  Supreme  Court  in  the  exercise  of  its 
appellate  jurisdiction.  "  An  independent  investigation 
of  the  facts  cannot  be  entered  upon  by  the  Supreme 
Court  of  the  United  States  on  a  decree  appealed  from 
refusing  to  demand  compliance  with  an  order  of  the 
Interstate  Commerce  Commission,  in  order  to  evolve 
new  and  substantive  findings  of  fact  upon  which  the 
order  of  the  Commission  may  be  sustained,  even  if  the 
record  is  in  condition  to  permit  of  such  a  course."  * 

"The  findings  of  fact  made  in  a  State  court  in  a 
suit  in  equity  are  conclusive  upon  the  Supreme  Court 
on  writ  of  error  to  that  court."  * 

While  the  facts  found  by  the  commission  may  be 
made  evidence,  the  examination  of  that  evidence  in  a 
court  of  law  does  not  constitute  an  appeal. 

"The  transfer,  it  is  true,  from  the  Board  of  Land  Com- 
missioners to  the  circuit  court  is  called  an  appeal;  we 
must  not,  however,  be  misled  by  a  name,  but  look  to  the 
substance  and  intent  of  the  proceeding.  The  district 
court  is  not  confined  to  a  mere  reexamination  of  the  case 

*  Interstate  Commerce  Commission  v.  C.  B.  &  Q.  R.  R.,  98 
Fed.  173. 

'  E.  Bement  Sons  v.  National  Harrow  Co.,  186  U.  S.  704. 
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as  heard  and  decided  by  the  Board  of  Commissioners, 
but  hears  the  case  de  novo,  upon  the  papers  and  testi- 
mony which  had  been  used  before  the  board,  they  being 
made  evidence  in  the  district  court,  and  also  upon  such 
ftirther  evidence  as  either  party  may  see  fit  to  produce."  * 

The  distinction  is  between  a  review  of  an  adminis- 
trative board  by  a  court  and  of  an  original  proceeding 
in  the  circuit  court.  It  is  held  in  Keim  v.  United 
States,*  that  the  court  cannot  review  the  proceedings 
of  an  administrative  board  of  the  government  in  the 
nature  of  an  appeal.  In  a  case '  where  the  land  com- 
mission was  appointed  by  Congress  to  settle  titles  in 
California,  and  suitors  were  by  act  of  Congress  given 
an  appeal  to  the  district  court  in  terms,  when  the 
case  reached  the  Supreme  Court  of  the  United  States, 
they  discovered  the  word  ''appeal*'  and  said:  "We 
will  entertain  jurisdiction  here,  because,  in  fact,  this 
was  an  original  proceeding  in  the  district  coiut,  other- 
wise no  appeal  would  lie  from  the  decision  of  the  land 
commission." 

The  division  of  jurisdiction  of  the  Supreme  Court 
was  not  made  arbitrarily.  The  nature  of  those  subjects 
assigned  to  appellate  jurisdiction  requires  the  trial  of 
facts  and  the  framing  of  conclusions  of  fact  and  law. 
The  Constitution  itself  secured  trial  by  jury,  and  that 
means  a  jury  of  the  vicinage.  While  the  Supreme 
Court  of  the  United  States  could  by  sending  its  judges 
to  try  facts  on  circuit  cover  the  whole  country,  and 

*  United  States  v.  Ritchie,  17  How.  525;  see  In  r9  Sanborn,  148 
U.  S.  222,  on  appeal  from  Ct.  Claims. 

» 177  U.  S. 293. 

•  United  States  v.  Ritchie,  17  How.  525, 534;  United  States  v,  Coe. 
155  U.  S.  76;  United  States  v.  Duell,  172  U.  S.  589. 
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reserve  cases  of  appeal  to  the  full  bench,  that  woxild 
admit  the  necessity  of  a  full  exercise  of  the  whole 
judicial  power  and  that  the  only  way  to  subtract 
from  the  appellate  jurisdiction  of  the  Supreme  Court 
is  to  add  to  its  original  jtirisdiction  by  making  the 
Supreme  Court  exercise  the  powers  of  all  the  circtiit 
and  district  courts  and  the  State  courts.*  Congress 
has  not  power  to  give  original  jurisdiction  to  the 
Supreme  Court  in  cases  other  than  those  described  in 
the  Constitution.*  To  prohibit  the  suspension  of  the 
commission's  rate  would  be  much  more  stuprising  than  ' 
to  prohibit  the  stay  of  the  judgment  or  decision  of 
the  inferior  court  either  by  the  court  itself  or  by  the 
Supreme  Court  on  terms  fixed  by  either  court,  and 
that  would  in  itself  be  the  acme  of  absurdity.  It 
should  not  be  forgotten  that  a  court  is  not  necessarily 
a  judge  alone,'  and  trial  by  jury  is  no  more  important 
than  a  trial  in  equity.  Exception  may  only  be  made 
of  political  subjects  within  the  summary  power  of  the 
executive.* 

*  This  is  the  real  point  of  Sheldon  v.  Sill,  8  How.  449;  Sewing 
Machine  Cases,  18  Wall.  578;  Fink  v.  O'Neill.  106  U.  S.  27a;  Gary 
V.  Curtis,  3  How.  244,  245;  Holmes  v.  Goldsmith,  147  U.  S.  157; 
Insurance  Co.  v.  Dunn,  19  Wall.  214,  226;  City  of  Lexington  v. 
Butler,  14  Wall.  293;  Turner  v.  Bank,  4  Dallas,  8x;  Mclntire  v. 
Wood,  7  Cranch,  505;  cases  quoted  to  show  that  Congress  can  pass 
laws  which  no  courts  may  put  into  effect.  If  this  is  so,  what  is  the 
purpose  of  a  judiciary  or  the  Constitution  ?  The  jurisdiction  of  the 
Supreme  Court  is  not  as  broad  as  the  Constitution  but  it  is  as  broad 
as  the  legislation  of  Congress  or  the  State  legislatures  under  the 
Constitution;  United  States  v.  Coe,  155  U.  S.  76. 

» Marbury  v.  Madison,  i  Cr.  137;  see  United  States  v.  Coe,  155 
U.  S.  76,  85. 

»  Story,  J.,  in  United  States  v.  Clarke,  i  Gall.  497,  499.  ^^^  Chow 
Low  V.  United  States,  112  Fed.  359. 

*  Denn  v.  The  Hoboken  Land  &  Improvement  Company,  18 
How.  272. 
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The  law  of  1793  prohibiting  the  staying  by  United 
States  courts  of  proceedings  in  any  court  of  a  State 
except  where  authorized  by  a  bankruptcy  law  was 
such  a  limitation.  But  it  jrielded  before  the  rule 
that  the  court  had  power  to  issue  all  writs  necessary 
to  their  jurisdiction.* 

§  168.  The  Issue  op  Injunctions  by  the  Courts 
OP  the  United  States  restraining  Government 
Commissions  cannot  be  prohibited.  —  In  order, 
therefore,  for  the  Supreme  Court  to  exercise  its 
appellate  jurisdiction,  there  must  have  been  a 
decision  by  an  inferior  court.  While  it  might  be 
proper  to  provide  for  the  certification  of  the  case  by 
the  inferior  court  to  the  Supreme  Court,  it  would  be 
as  unconstitutional  to  forbid  the  inferior  court  to 
enjoin  final  action  upon  the  finding  of  the  commission 
pending  trial  or  certification  by  it  and  appeal  to  the 
Supreme  Court  of  the  United  States  as  it  would  to 
forbid  the  Supreme  Court  to  issue  such  process  as 
would  make  its  final  judgment  eflFective.  If  Con- 
gress provides  that  the  rate  made  by  the  commis- 
sion is  the  law  of  the  land,  and  that  the  commission  is 
the  legislature,  only  if  the  rate  is  outside  the  constitu- 
tional prohibition,  then  and  only  then  can  Congress  fix 
reasonable  rates  through  a  commission.  In  Smyth  v. 
Ames,*  a  suit  to  enjoin  a  commission,  the  court  said: 

**  Another  question  of  a  preliminary  character  must  be 
here  noticed.     The  answer  of  the  officers  of  the  State  in 

>  Central  Trust  Co.  v.  Julian,  193  U.  S.,  94;  French  v.  Hay,  aa 
Wall.  250;  Dietzsch  v.  Huidekoper,  103  U.  S.  494. 

'  169  U.  S.  518.  See  also  Pennoycr  v.  McConnaughy,  140 
U.  S.  I,  10;  In  re  Tyler,  149  U.  S,  164,  190;  Scott  v.  Donald,  165 
U.  S.  58,  68;  Tindal  v.  Wesley,  167  U.  S.  20^,  220;  In  r9  Ayers,  123 
U.  S.  443. 
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each  case  insists  that  the  real  party  in  interest  is  the  State, 
and  that  these  suits  are,  in  effect,  suits  against  the  State, 
of  which  the  circuit  court  of  the  United  States  cannot 
take  jurisdiction  consistently  with  the  Eleventh  Amend- 
ment of  the  Constitution  of  the  United  States.  This  point 
is,  perhaps,  covered  by  the  general* assignments  of  error, 
but  it  was  not  discussed  at  the  bar  by  the  representatives 
of  the  State  board.  It  would  therefore  be  sufficient  to 
say  that  these  are  cases  of  which,  so  far  as  the  plaintiffs  are 
concerned,  the  circuit  court  has  jurisdiction  not  only  upon 
the  ground  of  the  diverse  citizenship  or  alienage  of  the 
parties,  but  upon  the  further  ground  that  as  the  statute  of 
Nebraska,  under  which  the  State  board  of  transportation 
proceeds,  is  assailed  as  being  repugnant  to  rights  secured  to 
the  plaintiffs  by  the  Constitution  of  the  United  States,  the 
cases  may  be  regarded  as  arising  under  that  instrument. 
But  to  prevent  misapprehension  we  add  that,  within  the 
meaning  of  the  Eleventh  Amendment  of  the  Constitution, 
the  suits  are  not  against  the  State,  but  against  certain 
individuals  charged  with  the  administration  of  a  State 
enactment,  which,  it  is  alleged,  cannot  be  enforced  with- 
out violating  the  constitutional  rights  of  the  plaintiffs.  It 
is  the  settled  doctrine  of  this  court  that  a  suit  against  indi- 
viduals for  the  purpose  of  preventing  them  as  officers  of  a 
State  from  enforcing  an  unconstitutional  enactment  to 
the  injtiry  of  the  rights  of  the  plaintiff  is  not  a  suit  against 
the  State  within  the  meaning  of  the  amendment." 

The  prohibition  of  restraint  by  mandamus  or  injimc- 
tion  is  good  only  when  another  department  of  the 
government  is  acting  clearly  within  its  constitutional 
authority,  and  courts  always  refuse  to  suspend  where 
the  government  acts  by  an  agent  the  constitutionality 
of  whose  acts  or  authority  is  not  doubtful.*    To  save 

*  Reagan  v.  The  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  388; 
Ex  parte  Milligan,  4  Wall.  2,  and  cases  above;  United  States  v. 
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the  very  constitutionaKty  of  a  law  delegating  the 
power  to  fix  a  rate,  the  constitutionality  of  the  act  of 
the  commission  must  be  considered  doubtful  until 
affirmed  by  the  court.  The  prohibition  to  sue  the 
United  States  except  where  Congress  permits  is  a 
different  question. 

It  follows  from  the  foregoing  that  the  courts  have  a 
certain  jurisdiction  under  the  Constitution  and  laws 
of  the  United  States  independently  of  the  statutes 
and  regulations  of  Congress.  Law  that  depends 
upon  courts  for  its  enforcement  cannot   exist  under 

Lee,  106  U.  S.  196,  is  authority  for  the  application  of  this  principle 
to  the  national  as  well  as  to  the  State  government.  Revised 
Statutes,  section  3224,  which  relates  to  the  collection  of  internal- 
revenue  taxes,  reads  as  follows:  "  No  suit  for  the  purpose  of 
restraining  the  assessment  or  collection  of  any  tax  shall  be  main- 
tained in  any  court."  Now,  there  is  a  direct  prohibition  against  a 
court  intermeddling  with  the  collection  of  taxes.  Taxes  are  levied 
by  Congressional  action,  by  law,  and  the  officers  of  the  Government 
assess  and  collect  them.  Here  is  a  direct  prohibition  that  such 
officers  shall  not  be  intermeddled  with  by  the  courts  either  by  a 
suit  or  by  a  restraining  order.  But  this  prohibition  does  not  pre- 
vent a  review  or  certiorari.  Further,  the  act  of  fixing  the  tax  is 
not  legislative  and  does  not  require  the  exercise  of  discretion.  The 
presumption  is  conclusive  that  a  tax  law  is  just;  attack  may  be 
made  on  the  law,  but  no  reason  exists  for  preserving  the  status  quo 
but  quite  the  contrary.  Congress  may  suspend  the  writ  of  habeas 
corpus  and  prohibit  the  issuing  of  mandamus,  the  arm  of  the 
conmion  law,  or  of  injunction,  the  arm  of  equity.  The  question  is 
whether  Congress  can  take  away  private  property  without  jtist 
compensation.  The  suspension  of  habeas  corpus  is  a  war  measure, 
but  even  that  holds  the  prisoner  safe  during  the  temporary  delay 
of  his  trial ;  the  prohibition  of  mandamus  and  injunction  must  be 
justified  by  the  facts.  Habeas  corpus  is  a  prerogative  writ,  injiuic- 
tion  and  mandamus  are  inherent  in  judicial  power.  We  do  not 
hang  and  then  try  a  person  charged  with  murder.  The  court,  then, 
may  impound,  until  the  due  process  of  law  is  completed,  the  sub- 
ject-matter of  the  controversy,  i.e.  the  actual  cash  above  what  is 
admitted  to  be  a  reasonable  rate. 
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otir  Constitution  without  courts ;  the  contention  that 
Congress  did  not  provide  courts  with  jurisdiction 
over  all  subjects  within  the  judicial  power  of  the 
nation  asserts  merely  that  the  Constitution  was  not 
in  force.  But  the  Constitution  created  Congress, 
not  Congress  the  Constitution.  The  Constitution 
is  a  body  of  organic  law.  Under  it  the  people 
elected  electors  to  elect  a  President,  and  elected 
Representatives  in  Congress,  and  State  legislators  to 
elect  Senators.  The  provision,  by  these  two  depart- 
ments, for  a  judiciary  was  a  preliminary  to  the  putting 
in  operation  of  the  government.  The  destruction  of 
the  judiciary  would  be  the  destruction  of  the  govern- 
ment,—  revolution.  The  judiciary  can  no  more  depend 
upon  coordinate  departments  for  the  jurisdiction  to 
preserve  rights  guarantied  by  the  Constitution  and  to 
give  effect  to  its  provisions  than  it  can  for  its  existence. 
This  is  as  true  of  the  inferior  courts  as  of  the  Supreme 
Court.  The  distribution  of  power  among  the  courts 
is  provided  for  in  the  Constitution,  but  the  exercise  is 
subject  to  constitutional  construction  by  the  Supreme 
Court  of  the  United  States.  The  Constitution  vested 
in  the  judiciary  judicial  power  in  all  cases  in  law  and 
equity  arising  under  the  Constitution  and  laws  of  the 
United  States.  As  soon  as  the  government  went  into 
operation,  that  is,  as  soon  as  the  courts  were  ordained 
and  established,  all  that  was  necessary  to  theexercise 
of  all  the  judicial  power  vested  was  not  enactments  of 
Congress  but  cases  arising  imder  the  Constitution  and 
the  laws  of  the  United  States.  To  vest  judicial  power 
already  vested  by  the  Constitution  would  be  a  work  of 
supererogation  for  Congress. 

No  public  calling  can  be  engaged  in,   no  public 
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property  can  be  used,  no  public  franchise  can  be 
exercised,  without  the  sanction  of  government/  When, 
therefore,  the  person,  natural  or  corporate,  engaged 
in  a  public  calling,  exacts  a  price,  the  act  is,  in  a 
certain  sense,  one  of  government.  The  argument  is 
valid  which  asserts  that  the  property  of  the  public 
should  not  be  taken  by  excessive  charges,  but  this 
argument  does  not  justify  the  same  action  upon  the 
part  of  the  government  directly  by  the  imposition 
of  a  less  than  reasonable  charge  upon  the  person 
engaged  in  the  public  calling.  The  argument  proves 
that  jurisdiction  over  the  complaint  on  both  sides 
exists  in  the  cotirts  in  which  the  power  to  enforce  the 
Constitution  has  been  vested.  To  impair  this  juris- 
diction for  a  day  is  to  impair  it  forever.  "  It  is  within 
the  power  of  the  legislature  to  change  the  formalities  of 
legal  procedure,  but  it  is  not  competent  to  make  such 
changes  as  to  impair  the  enforcement  of  rights;" '  to 
make  it  subordinate  to  the  delegate  of  the  legislature  is 
to  defeat  the  purpose  of  its  existence ;  from  the  moment 
the  jurisdiction  attaches  it  is  paramotmt  and  com- 
plete. 

It  is  therefore  not  only  tmconstitutional  to  pro- 
hibit the  issue  of  a  temporary  injunction  against  the 
putting  into  effect  of  the  rate  fixed  by  a  commission 

*  Shaw,  C.  J.,  in  Commonwealth  v.  Alger,  7  Gush.  53,  84; 
Holden  v.  Hardy,  169  U.  S.  391. 

»  Brown  v.  Kalamazoo  Circuit  Judge,  75  Mich.  283,  284;  see 
the  record  of  the  case  of  Railroad  v.  Western  Union  Telegraph 
Co.,  1 6th  Transcript  Unreported  Cases,  143,  where  the  Circiiit 
•Court  of  Appeals  declined  to  stop  the  railroad  from  tearing  down 
telegraph  property  while  the  case  was  pending,  but  Mr.  Justice 
Peckham  signed  the  order  keeping  the  property  in  statu  ^o,  120 
Fed.  362,  120  Fed.  981,  123  Fed.  33,  195  U.S.  594. 
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without  notice  or  time  to  appeal  on  either  side,  but 
the  controversy  may  be  removed  from  the  jurisdiction 
of  the  commission  to  a  court  of  competent  jurisdiction 
at  any  time  before  the  party  desiring  a  removal  has 
consented  to  the  trial  of  the  case  by  the  commission. 
Congress  cannot,  by  giving  a  commission  the  power 
to  fix  a  reasonable  rate,  take  from  the  parties  the 
right  to  appeal  to  a  court  of  competent  jurisdiction 
tmder  the  Constitution,  nor  can  it  thereby  take  from 
the  court  of  competent  jurisdiction  the  power  it  would 
have  over  the  controversy  if  the  act  of  Congress  had 
not  been  passed.  The  power  to  give  effect  to  the  act 
of  Congress  is  one  thing,  the  power  to  give  effect  to 
the  common  law  of  the  Constitution  is  another.  The 
latter  power  is  the  broader  and  is  paramount.  It  is 
the  effective  power  to  control  corporations  and  com- 
merce in  the  United  States. 

If  circuit  courts  have  the  power  to  set  aside  the 
order  of  the  commission,  State  courts  have  it.*  Due 
process  of  law  can  be  had  in  any  court  of  competent 
jtmsdiction.*  But  not  only  may  Congress  make  the 
jurisdiction  of  the  United  States  courts  exclusive,  but 
the  removal  acts  and  the  process  of  the  United  States 
courts  would  have  the  same  effect.  State  courts 
now  administer  United  States  law ;  they  are  bound  by 
the  Constitution  and  by  the  laws  of  the  United  States 
upon  interstate  commerce.  The  constitutions  of  all 
but  three  States  repeat  the  language  of  the  Constitu- 
tion of  the  United  States  Constitution  concerning  just 
compensation,  and  in  sixteen  States  the  right  to  review 

*  Plaquemines  Freight  Co.  v.  Henderson,  170  U.  S.  511. 

•  Gaines  v.  Puentes,  9a  U.  S.  10;  Cooley  on  Principles  of  Con- 
stitutional Law,  p.  109. 
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the  acts  of  commissions  is  afifirmed.  To  exclude  the 
State  courts  from  jurisdiction  would  not  be  important, 
to  exclude  all  but  the  Supreme  Court  of  the  United 
States  would  be  centralization,  to  make  the  order  of  a 
commission  final  would  be  unconstitutional. 

If  the  courts  have  not  complete  power  to  supervise, 
enjoin,  review,  confirm,  or  reverse  the  finding  of  the 
commission,  the  action  of  the  commission  is  of  no  effect. 
If  the  law  made  no  mention  of  the  power  of  the  court, 
the  ordinary  power  of  the  court  would  not  be  disturbed, 
but  if  the  law  provided  that  no  review  could  be  made 
by  the  court,  the  law  would  be  in  so  far  tmconstitu- 
tional.  The  courts  would  not  revise  the  language  used 
by  Congress.  In  the  Trade-mark  cases  *  the  Supreme 
Court  said: 

"  While  it  may  be  true  that  when  one  part  of  a  statute 
is  valid  and  constitutional  and  another  part  is  unconstitu- 
tional and  void,  the  court  may  enforce  the  valid  part, 
where  they  are  distinctly  separable,  so  that  each  can  stand 
alone,  it  is  not  within  the  judicial  province  to  give  to  the 
words  used  by  Congress  a  narrower  meaning  than  they  are 
manifestly  intended  to  bear,  in  order  that  crimes  may  be 
punished  which  are  not  described  in  language  that  brings 
them  within  the  constitutional  power  of  that  body." 

That  part  of  the  law  which  authorized  the  commis- 
sion to  fix  rates,  depending  for  its  validity  upon  the 
subjection  to  judicial  supervision,  would  probably  be 
declared  of  no  effect  on  the  ground  that  the  will  of 
Congress  was  that  the  courts  should  be  dispossessed  of 
their  power  and  that  the  court  would  not  make  a  law 
not  intended  by  Congress  in  order  to  save  the  rate- 
making  power.  The  court  would  be  botmd,  however, 
»  100  u.  S.  82,  98. 
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only  if  Congress  expressed  this  intention,  for  the  court 
would  if  possible  uphold  the  law.  The  will  of  Congress 
might  be  expressed  by  a  provision  for  the  finality  of 
the  commission's  finding  or  the  exclusiveness  of  its 
jurisdiction.  If  by  any  positive  expression  Congress 
determined  to  dispossess  the  courts  of  however  little  of 
their  constitutional  jurisdiction,  the  act  would  be 
unconstitutional. 

How  far,  then,  can  Congress  go  toward  avoiding  delay 
and  making  the  power  of  the  commission  effective 
within  constitutional  limits?  The  exercise  of  power 
by  the  Interstate  Conmierce  Commission  under  the 
legislative  grant  in  the  Interstate  Commerce  Act  of 
1887  depended  on  the  tolerance  of  the  parties,  the 
complainants  preferring  the  supposedly  expeditious 
commission  to  a  court  or  jury  under  the  existing 
conditions  of  jurisdiction  and  the  railroads  fearing 
the  commission  less.  The  law  provided  that  a  com- 
plainant must  elect  between  the  original  jurisdiction 
of  the  court  and  that  of  the  commission,  that  is,  a 
party  could  not  make  two  cases,  but  the  original 
election  of  the  commission  and  submission  to  its 
order  without  appeal  to  the  courts  were  purely  volun- 
tary. The  commission  might  bring  an  action  to  compel 
compliance  with  its  order,  but  that  would  be  different 
only  in  form  from  an  appeal,  by  the  party  ordered,  to 
be  relieved  from  the  mandate  of  the  commission. 
There  could  be  no  objection  to  placing  the  burden  of 
appeal  upon  the  party  ordered,  and  compelling  him  to 
make  his  appeal  without  delay,  the  order  of  the  com- 
mission becoming  final  between  the  parties  upon 
failure  to  appeal  within  that  time.  Upon  an  appeal 
being  taken  or  a  writ  of  review  or  certiorari  being 


392     Jurisdiction  of  the  Federal  Courts 

issued,  terms  might  be  imposed  upon  the  appealing 
party,  but  these  terms  could  be  only  such  as  would  be 
necessary  to  preserve  the  rights  of  the  parties  during 
the  proceedings  and  could  not  be  burdensome.  These 
could  only  be  fixed  by  the  court,  or,  if  fixed  by  law, 
would  be  subject  to  readjustment  by  the  court.  Mr. 
Justice  Brewer,  in  the  case  of  Cotting  v.  Kansas  City 
Stock  Yards  Company,'  said: 

"It  is  doubtless  true  that  the  State  may  impose  penal- 
ties such  as  will  tend  to  compel  obedience  to  its  mandates 
by  all,  individuals  or  corporations,  and  if  extreme  and 
ctmiulative  penalties  are  imposed  only  after  there  has  been 
a  final  determination  of  the  validity  of  the  statute,  the 
question  would  be  very  different  from  that  here  presented. 
But  when  the  legislature,  in  an  effort  to  prevent  any  in- 
quiry of  the  validity  of  a  particular  statute,  so  burdens 
any  challenge  thereof  in  the  courts  that  the  party  affected 
is  necessarily  constrained  to  submit  rather  than  take  the 
chances  of  the  penalties  imposed,  then  it  becomes  a  serious 
question  whether  the  party  is  not  deprived  of  the  equal 
protection  of  the  laws." 

Even  if  the  dissatisfied  party  failed  to  appeal  within 
the  time  specified  in  the  act,  the  courts  would  be  open 
to  him  to  show  that  the  order  of  the  commission  was 
not  regular.  Although  the  likelihood  of  a  frivolous 
appeal  upon  that  groimd  might  make  it  proper  to 
impose  severer  terms  than  in  the  case  of  an  appeal 
upon  the  ground  that  the  mte  order  was  not  reason- 
able, yet  there  is  no  necessary  distinction  between  the 
two  appeals  except,  perhaps,  that  made  by  the  failure 
to  appeal  within  the  time  specified.     In  either  case, 

»  183  U.  S.  79;  see  also  L.  &  N.  R.  R.  Co.  v,  McChord,  103  Fed. 
216,  and  McChord  v.  L.  &  N.  R.  R.  Co.,  183  U.  S.  483. 
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both  on  practical  grounds  and  on  constitutional 
grounds,  the  terms  should  be  fixed  by  the  court  appealed 
to.  The  circumstances  present  such  variety  that  no 
statute  could  prescribe  terms  which  would  be  equitable 
in  every  case ;  the  body  appealed  from,  being  rather 
a  party  than  a  cotut,  would  be  unfit  to  impose  terms; 
and  to  force  a  court  to  take  jurisdiction  of  a  case  with- 
out jurisdiction  of  the  corpus  would  be  to  make  its 
jurisdiction  an  empty  one. 

Upon  an  appeal  upon  the  grotmd  of  irregularity,  the 
objection  would  be  as  fatal  if  proved  as  that  of  un- 
reasonableness of  the  rate  fixed.  To  force  a  court 
to  consider  either  appeal  without  power  to  make  its 
denial  or  allowance  of  the  appeal  effective  from  the 
beginning,  would  be  to  rob.  it  of  the  main  support  of 
its  jurisdiction,  To  say  that  it  would  be  difficult  to 
do  this  as  a  practical  matter  does  not  argue  that  a 
statute  or  the  commission  could  do  it  better  than  the 
court,  or  that  it  would  be  constitutional  to  deprive  the 
court  of  the  power.  It  is  not  pertinent  to  discuss  here 
whether  the  stay  should  be  granted  and  the  terms 
fixed  by  the  Supreme  Court  of  the  United  States  or  by 
an  inferior  court.  Any  court  which  may  be  appealed 
to  should  have  the  right  to  preserve  the  equities  and 
prevent  its  decision  from  becoming  unenforceable,  and 
if  an  inferior  court  is  to  intervene  at  all,  an  inter- 
locutory injunction  would  be  justified  upon  the  ground 
that  conditions  must  be  preserved  for  the  Supreme 
Court  of  the  United  States  in  the  event  of  a  final 
appeal  to  it. 

The  courts  have  nothing  to  do  with  legislative- 
made  rates,  except  to  determine  whether  they  violate 
constitutional  provisions.     In  the  case  of  Reagan  v. 
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Farmers*  Loan  and  Trust  Company/  Justice  Brewer, 
for  the  court,  said : 

"The  courts  are  not  authorized  to  revise  or  change  the 
body  of  rates  imposed  by  a  legislature  or  a  commission; 
they  do  not  determine  whether  one  rate  is  preferable  to 
another,  or  what  under  all  circumstances  would  be  fair 
and  reasonable  as  between  the  carriers  and  the  shippers; 
they  do  not  engage  in  any  mere  administrative  work." 

The  court  might  find  in  every  case  that  the  rate  fixed 
by  the  commission  was  unconstitutional  and  yet 
leave  the  law  intact  with  the  power  of  the  commission 
under  it.  Congress  intended  a  certain  rate  to  be 
fixed;  when  that  rate  is  fixed,  it  is  the  act  of  Congress. 
There  is  no  delegation  of  the  legislative  power  provided 
the  rate  does  not  become*  the  law  imtil  it  has  been 
adjudged  by  the  court  to  be  the  rate  intended  by 
Congress.  A  rate  acquiesced  in  by  the  parties  after 
the  order  of  the  commission  is  not  the  law,  but  only  an 
agreement  that  it  is  the  reasonable  rate. 

The  limitation  upon  legislative  power  here  pointed 
out  is  not  derived  from  an  exaggeration  of  judicial  power 
but  from  the  supremacy  of  the  entire  Constitution. 

*'  From  this  supremacy  of  the  Constitution  and  laws 
and  treaties  of  the  United  States,  within  their  constitu- 
tional scope,  arises  the  duty  of  courts  of  justice  to 
declare  an  tmconstitutional  law  passed  by  Congress  or 
by  a  State  Legislature  void.  So,  in  like  manner,  the 
same  duty  arises  whenever  any  other  department  of 
the  national  or  State  government  exceeds  its  constitu- 
tional functions."  ' 

»  154  U.  S.  397. 

'  Stoiy  on  Const.,  sec.  1842;  Marburyv.  Malison,  i  Cranch,  137. 
176;  Calder  V.  Bull,  3  Dallas,  386;  Satterlee  v.  Matthews.  2  Peters, 
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The  Supreme  Court  will  give  great  weight  to  the 
opinion  of  another  department ;  *  it  has  often  yielded  to 
the  construction  of  a  law  by  a  department  in  the  per- 
formance of  its  duties ; '  but  the  court  cannot  do 
this  when  in  its  opinion  the  construction  is  plainly  in 
violation  of  the  Constitution.' 

§  169.  The  Influence  op  the  Equitable  Juris- 
diction OP  the  United  States  Courts  upon  the 
Common  Law.  Merger  of  Law  and  Equity. — What, 
then,  in  the  absence  of  a  statute  conferring  jurisdiction 
upon  the  courts,  or  under  a  statute  denying  juris- 
diction to  the  courts  over  the  fixing  of  rates  to  be 
charged  upon  interstate  commerce,  is  the  jurisdiction 
of  the  courts? 

The  Constitution*  recognized  the  distinction  made 
between  law  and  equity  in  England,  but  although 
the  United  States  coiuts  have  the  full  equitable  juris- 
diction possessed  by  the  Court  of  Chancery  in  England, 
yet  the  same  judges  sit  as  judges  of  law  and  of  equity. 
Upon  this  point,  Judge  Dillon  says : 

"The  accidental  origin  and  the  consequent  irregular 
development  of  so  much  of  the  jurisprudence  of  Eng- 
land, from  which  ours  is  borrowed,  are  among  the  most 

380,  413 ;  Serg.  on  Const.,  chap,  xxxiii,  p.  391  (2d  ed.  chap,  xxxiv,  p. 
401);  X  Kent  Com.  Lect.  ao,  pp.  420,  421   (2d  ed.  pp.  448,  449, 

450)- 

»  Cooley,  Prin.  of  Const.,  139;  Stuart  v.  Laird,  i  Cranch,  299; 
Bank  of  U.  S.  v.  Halstead,  10  Wheat.  51,  63. 

»  Edward's  Lessee  v.  Darby,  12  Wheat.  210;  Surgett  v.  Lapice, 
8  How.  48;  Bissell  v.  Penrose,  8  How.  317;  Union  Ins.  Co.  v.  Hoge, 
21  How.  35;  U.  S.  V.  Moore,  95  U.  S.  Rep.  700;  U.  S.  v.  Gilmore. 
8  Wall.  330. 

'  Story  on  Const.,  sec.  407;  Cooley,  Const.  Lim.  4th  ed.  84,  Prin. 
Const.  Law,  p.  140. 

*  Const.  Art.  Ill,  sec.  2;  Crravenberg  v.  Laws,  100  Fed.  4* 
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singular  phenomena  in  its  history.  Of  this  our  system 
of  equity  is  a  notable  example.  It  is,  in  fact,  almost  acci- 
dental that,  unlike  any  other  legal  system,  we  have  a 
separate  Court  of  Chancery,  or  what  is  equivalent  to  it, 
with  all  the  momentous  consequences  which  have  flowed 
from  the  separation  of  the  two  jurisdictions  of  law  and 
equity,  and  the  creation  of  equitable  rights  and  estates 
distinct  from  legal.  The  Cotul  of  Chancery  came  into 
existence  by  reason  of  the  jealous  spirit  and  narrow  con- 
servatism of  the  common  law  judges,  and  cotdd  have 
been  avoided  by  a  timely  Act  of  Parliament."  * 

**  Equity  is  no  exception  to  the  general  statement  that 
our  law  is  English  law  in  its  origin  and  general  principles, 
and  that  the  English  law  as  it  existed  at  the  period  of  the 
Revolution,  except  so  far  as  it  has  been  necessarily  modi- 
fied by  the  different  circumstances  and  conditions  of  the 
various  colonies,  was  adopted  as  the  fundamental  law  of 
this  country.  This  is  as  true  as  to  the  equity  department 
of  our  law,  so  far  as  adopted  at  all,  as  to  the  conmion-law 
department.  Prior  to  the  organization  of  the  State  gov- 
ernments, and  the.  laws  following  the  attainment  of  our 
independence,  the  situation  of  Equity  as  a  branch  of  the 
colonial  jurisprudence  was  varied  and  uncertain.  The 
colonial  governments  differed  widely  in  the  extent  to 
which  equity  jurisprudence  was  adopted  and  in  the  method 
of  the  enforcement  of  its  rules.  Equity  seems  to  have 
gained  no  very  firm  footing  until  after  the  close  of  the 
Revolution.  In  all  the  original  thirteen  colonies,  Courts 
of  Chancery  in  some  shape  and  to  some  extent  had  existed 
prior  to  the  Revolution,  and  the  equity  system,  so  far  as 
there  was  one,  was  understood  to  be  the  English  system."  * 

And  in  United  States  v.  Bell  Telephone  Co.,  Mr. 

*  Laws  and  Jurisprudence,  234,  235. 

'  Two  Centuries  of  Growth  of  American  Law,  129,  130,  135,. 
Essay  on  Equity,  by  Edwin  B.  Gag^er. 
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Justice  Miller  speaks  of  '*our  adoption  of  the  methods 
and  jurisdiction  of  the  High  Court  of  Chancery  in 
England."  ' 

**An  examination  of  the  Constitutions,  laws,  and  judi- 
cial decisions  of  the  States  shows  a  general  adoption  of 
the  principles  of  Equity  jurisprudence  throughout  the 
United  States.  The  actual  extent  has  been  determined 
by  each  State  for  itself,  first  through  the  Constitution  and 
statutes,  and,  second,  by  judicial  interpretation.  The  re- 
sult is  that  in  all  the  States,  except  Louisiana,  Equity  as  a 
comprehensive  term  covers  the  same  field  in  law,  and  yet 
in  no  two  jurisdictions  is  it  exactly  the  same.'* ' 

**  Perhaps  the  most  noticeable  peculiarity  of  equitable 
jurisdiction  in  this  country,  arising  out  of  the  double 
system  of  national  and  State  courts,  is  in  reference  to  the 
equitable  jurisdiction  of  the  Federal  Courts.  This  juris- 
diction is  determined  by  the  Constitution  and  laws  of  the 
United  States,  and  as  a  result  exists  as  a  uniform  system, 
independent  of  State  laws,  throughout  all  the  States  of 
the  United  States.  In  this  respect  the  equity  jurisdic- 
tion of  the  United  States  courts  differs  from  their  juris- 
diction at  law,  for  it  is  provided  in  the  Judiciary  Act 
'That  the  laws  of  the  several  States  except  where  the 
Constitution,  treaties,  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  triads  at  common  law  in  the  courts  of 
the  United  States,  in  cases  where  they  apply,'  while  on 
the  other  hand  it  is  provided  that,  in  cases  otherwise  within 
the  jurisdiction  of  the  United  States  courts,  the  modes  of 
proceeding  in  equity  suits  shall  be  according  to  the  prin- 
ciples, rules,  and  usages  which  belong  to  courts  of  equity 
as  distinguished  from  courts  of  law."  ' 

»  U.  S.  V,  Bell  Telephone  Co.,  128  U.  S.  360. 

*  Gager,  ubi  supra,  p.  139. 

•  Gager,  p.  140. 
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There  is  nothing  in  the  Constitution  which  justifies 
an  attempt  to  distinguish  between  the  power  of  Con- 
gress over  proceedings  in  equity  and  the  power  of 
Congress  over  proceedings  at  law  in  the  inferior  courts 
of    the   United  States.      Under  the  Constitution,  — 
and  it  was  the  law  of  the  English  chancery  before  the 
Constitution, — wherever  redress  could  be  afforded  at 
the  common  law,  those  who  were  wronged  were  remitted 
to  the  common  law;  wherever  the  common  law  would 
not  and  could  not  afford  relief,  recourse,  if  any,  was 
had  to  the  courts  of  chancery.     Law  is  a  progressive 
science ;  fixed  principles  must  be  applied  to  changing^ 
conditions.    A  reasonable  rate  to-day  may  be  imreason- 
able  a  year  hence;  a  contract  now  not  contrary  to 
public  policy,  may  become  so.     To  regulate  the  rights 
of  individuals  and  the  powers  of   government  from 
year  to  year,  there  was  necessary  a  common  law  juris- 
diction as  broad  as  the  equitable.* 

**It  must  also  be  remembered*  that  the  framers  of  the 
Constitution  were  very  practical  men,  dealing  with  the 
facts  of  political  life  as  they  understood  them,  putting 
into  form  the  government  they  were  creating,  and  pre- 
scribing in  language  clear  and  intelligible  the  powers  that 
government  was  to  take.  Mr.  Chief  Justice  Marshall,  in 
Gibbons  v,  Ogden.*  well  declared  : 

'*  *  As  men  whose  intentions  require  no  concealment  gen- 
erally employ  the  words  which  most  directly  and  aptly 
express  the  ideas  they  intend  to  convey,  the  enlightened 
patriots  who  framed  otir  Constitution  and  the  people  who 
adopted  it  must  be  understood  to  have  employed  words  in 
their  natural  sense  and  to  have  intended  what  they  have  said.  *' 

"One  other  fact  must  be  borne  in  mind,  and  that  is  that 
in  interpreting  the  Constitution  we  must  have  recourse  to 

*  Holden  v.  Hardy,  169  U.  S.  393. 

*  South  Carolina  Dispensary  Case,  199  U.  S.  449.      •  9  Wheat,  i.. 
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the  common  law.     As  said  by  Mr.  Justice  Matthews,  in 
Smith  V,  Alabama:* 

'•'The  interpretation  of  the  Constitution  of  the  United 
States  is  necessarily  influenced  by  the  fact  that  its  pro- 
visions are  framed  in  the  language  of  the  English  common 
law,  and  are  to  be  read  in  the  light  of  its  history.* 

**  And  by  Mr.  Justice  Gray,  in  'United  States  v.  Wong 
Kim  Ark:* 

"'In  this,  as  in  other  respects,  it  must  be  interpreted 
in  the  light  of  the  common  law,  the  principles  and  history 
of  which  were  familiarly  known  to  the  framers  of  the  Con- 
stitution.'^ 'The  language  of  the  Constitution,  as  has 
been  well  said,  could  not  be  understood  without  reference 
to  the  common  law.* "  * 

It  is  true  that  "the  constitutional  provision  that 
judicial  power  extends  to  all  cases  under  United  States 
laws  is  not  self-executing,*'  *  but  jurisdiction  over 
cases  arising  under  statutes  attached  as  soon  as  the 
statutes  went  into  effect,  and  jurisdiction  of  cases 
arising  under  the  Constitution  on  the  common  law 
amplifications  of  the  Constitution  attached  as  soon  as 
the  Constitution  went  into  operation  by  the  estab- 
lishment of  the  judiciary.  So  far,  also,  as  the  Judiciary 
Act  attempted  to  limit  the  jurisdiction  of  the  Supreme 
Court  under  the  Constitution  and  the  common  law 
cases  arising  thereunder,  it  was  subject  to  con- 
struction by  the  Supreme  Court.  In  the  Judiciary  Act 
there  are  prohibitions  upon  the  power  of  the  circuit 

*  124  U.  S.  465,  478. 

*  169  U,  S.  649,  654. 

*  Citing  Minor  v.  Happersett,  21  Wall.  162;  Ex  parte  Wilson, 
114  XJ.  S.  417,  422;  Boyd  V.  United  States,  116  U.  S.  616,  624, 
625;  Smith  V,  Alabama,  124  U.  S.  465. 

*  Citing  I  Kent's  Com.,  336;  Bradley,  J.,  in  Moore  v.  United 
States,  91  U.  S.  270,  274;  see  Shick  v.  United  States,  195  U.  S.  69. 

*  Roback  v.  Taylor,  2  Bond,  36 
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courts  of  the  United  States  in  equity;  there  is  a  pro- 
hibition that  the  court  shall  not  have  jtuisdiction 
where  there  is  a  plain  and  adeqtiate  remedy  at  law. 
That  is  declaratory  of  the  law  as  it  was  before  the 
adoption  of  the  Constitution.  That  is  one  of  the 
fundamental  principles  of  jurisdiction  in  equity. 

•*  The  prohibition  contained  in  the  statute  that  writs  of 
injunction  shall  not  be  granted  without  reasonable  notice 
to  the  adverse  party  or  his  attorney,  extends  to  injunctions 
granted  by  the  Supreme  Court  or  the  circuit  court  as  well 
as  to  those  that  may  be  granted  by  a  single  judge."  * 

The  Supreme  Court  of  the  United  States  sustained 
that  statute  as  a  rule  tending  to  carry  out  the  Fifth 
Amendment. 

We  shall  see  how  great  has  been  the  effect  of  judicial 
construction  in  whittling  down  *  to  nothing  the  com- 
mand of  the  Judiciary  Act  above  quoted  and  in  build- 
ing up  a  set  of  common  law  principles  which  the  Federal 
courts  follow  without  regard  to  the  rules  of  decision  in 
the  State  courts.*  The  obstacles  to  such  a  course  by 
the  national  tribtmals  were  great.  'The  common  law 
was  supposed  to  exist  as  an  entire  system  in  each 
State;  the  State  law  was  supposed  to  be  both  funda- 
mental and  conclusive ;  there  was  great  variety  among 
the  several  States  as  to  their  interpretation  of  the 
common  law;  and  in  some  of  the  States  there  was  no 
sufficient  system  of  equity  to  relieve  the  rigor  of  the 
common  law  or  to  permit  judicial  construction  without 

*  New  York  v.  Connecticut,  4  Dallas,  2. 

'  See  notes  to  Sonstiby  v.  Keely,  11  Fed.  580,  and  McKennon  v. 
Winn,  22  L.  R.  A.  501;  the  latter  case  is  i  Oklahoma,  327;  see 
discussion  and  summary  of  the  notes  infra,  Ch.  IX. 

*  See  Gelpcke  v.  Dubuque,  i  Wall.  200,  above;  Olcott  v.  Super- 
visors, 16  Wall.  678;  Cooleyon  Principles  of  Constitutional  Law, 
p.  133- 
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disturbing  rights  under  the  law.  Yet  tinder  such 
conditions  the  Federal  courts  have  not  only  gone  on 
increasing  their  effective  jurisdiction,  but  have  estab- 
lished principles  which  may  fairly  be  said  so  to  under- 
lie and  overlie  the  law  of  the  States  as  to  be  the  guide 
not  only  for  lawyers  and  jurists  but  even  for  the  judges 
of  State  courts.  The  effect  of  the  equity  jurisdiction  of 
the  United  States  courts  has  been  tinopposed.  Although 
the  system  was  greatly  controlled  in  its  growth  by  the 
necessity  of  conforming  itself  to  the  analogies  of  the 
common  law,  yet  this  very  fact  prevented  opposition, 
and  it  has  always  answered  the  description  of  a  body 
of  comparatively  novel  legal  principles  claiming  to 
override  the  older  jurisprudence  of  the  coimtry  on  the 
strength  of  an  intrinsic  ethical  superiority.*  In  a 
country  like  ours,  law  and  politics  are  not  without  an 
influence  upon  one  another,*  and  these  equitable 
principles  often  become  principles  of  law  by  act  of  the 
legislature.  This  is  particularly  true  at  the  present 
time  in  the  matter  of  the  public  policy  of  the  regu- 
lation of  corporations.  While  the  effect  of  acts  of 
corporations  to  which  the  commtmity  objects  is 
exactly  that  which  the  old  principles  of  common  law 
assumed  to  remedy,  yet  at  the  present  time  the  cases 
brought  to  remedy  restraints  of  trade  are  brought  in 
courts  of  equity  for  equitable  relief  in  order  to  reach  acts 
against  which  there  is  supposed  to  be  no  remedy  at  law. 
The  effect  of  the  equitable  jurisdiction  of  the  Federal 

*  See  Maine,  Ancient  Law,  chap.  iii. 

'  Luther  v,  Borden,  7  How.  i;  Texas  v.  White,  7  Wall.  700; 
Taylor  and  Marshall  v.  Beckham,  178  U.  S.  548;  The  Three  Friends, 
166  U.  S.  i;  U.  S.  V.  Palmer,  3  Wheat.  634;  Foster  v.  Neilson,  2 
Peters,  307;  The  Prize  Cases,  2  Black,  670;  Fifield  v.  Insurance  Co., 
47  Penn.  State,  166,  172;  McCulloch  v.  Maryland,  4  Wheat.  316. 
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courts  upon  the  establishment  of  a  uniform  system  of 
national  common  law  principles  cannot  be  overestimated^ 
and  this  effect  is  being  accentuated  by  the  modern  tendency 
to  merge  equity  with  law. 

The  Judiciary  Act  conferred  upon  the  courts  of  the 
United  States  the  power  to  grant  all  writs  necessary  to 
the  exercise  of  their  jurisdiction.  That  did  not  and  never 
has  been  held  to  authorize  the  inferior  courts  of  the 
United  States  to  issue  writs  of  mandamus  in  all  cases. 
The  Congress  was  not  willing,  nor  was  it  needful,  to 
confer  upon  the  United  States  circuit  courts  by  the 
Judiciary  Act  the  general  power  to  grant  the  writ  of 
mandamus.  It  has  been  so  held.  But  they  did  confer 
the  power  to  grant  it  wherever  necessary  to  the  eflScient 
exercise  of  the  judicial  power  vested  in  the  courts.  It  is 
a  necessary  writ  oftentimes  for  the  control  of  the 
inferior  tribtmals.  The  writ  of  mandamus  at  the 
common  law  was  a  high  prerogative  writ.  It  has 
become  in  later  years  more  and  more  assimilated  to  an 
ordinary  remedy  to  the  use  of  which  the  parties  are 
entitled  as  of  right.  Taney,  C.  J.,  characterized  it  *  in 
modem  practice  as  nothing  more  than  an  action  at 
law  between  the  parties.  It  is  still  an  extraordinary 
remedy  at  law,  in  the  same  sense  that  injunction  is  in 
equity.  The  injtmction  is  preventive  and  conservative, 
its  object  being  to  preserve  matters  in  statu  quo. 
Mandamus  is  remedial,  tending  to  compel  action  and 
redress  past  grievances. 

The  following  cases  show  some  of  the  concrete 
effects  of  these  principles : 

In  1 819,  in  a  case  in  equity  arising  in  Massachusetts, 
where  equity  jurisdiction  was  then  practically  wanting, 
Chief  Justice  Marshall  said : 

*  Kentucky  v.  Dennison,  24  How.  86. 
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**  As  the  Courts  of  the  Union  have  a  chancery  jurisdiction 
in  every  State  and  the  Judiciary  Act  confers  the  same 
chancery  powers  on  all,  and  gives  the  same  rule  of  decision, 
its  jurisdiction  in  Massachusetts  must  be  the  same  as  in 
other  States."  * 

Again,  in  1869,  Mr.  Justice  Davis  said:  "The  Equity 
jurisdiction  conferred  on  the  Federal  Courts  is  the 
same  that  the  High  Court  of  Chancery  in  England 
possesses ;  is  subject  to  neither  limitation  nor  restraint 
by  State  legislation,  and  is  uniform  throughout  the 
different  States  of  the  Union."  ' 

In  1898,  in  a  case  where  it  was  claimed  that  a  State 
statute  giving  a  remedy  at  law  took  from  the  Circuit 
Court  of  the  United  States  its  equity  jurisdiction,  Mr. 
Justice  Harlan,  denying  the  validity  of  the  claim,  said : 

"One  who  is  entitled  to  sue  in  the  Federal  Circuit 
Court  may  invoke  its  jurisdiction  in  equity  whenever 
the  established  principles  and  rules  of  equity  permit 
such  a  suit  in  that  court;  and  he  cannot  be  deprived 
of  that  right  by  reason  of  his  being  allowed  to  sue  in  a 
State  court  at  law  on  the  same  cause  of  action."  • 

Since  there  are  not  two  systems  of  equity  in  the 
United  States,  and  since  law  and  equity  are  now  only 
parts  of  the  same  system,  there  must  be  a  single 
system  of  common  law  to  which,  as  the  sole  cause  of 
its  existence,  the  system  of  equity  affords  relief,  and 
with  which  it  has  become  to  a  considerable  degree 
merged.  It  has  been  thought*  that  "trial  by  jury, 
one  of  the  original  and  one  of  the  most  important 

»  United  States  v.  Howland  &  Allen,  4  Wheat.  108. 
'  Pa3me  v.  Hook,  7  Wall.  425. 

*  Smyth  V.  Ames,  169  U.  S.  466. 

*  Gager,  on  Equity  in  Two  Centuries  of  Growth* of  American 
Law,  p.  152. 
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elements  of  distinction  between  Law  and  Equity/' 
will  prevent  a  merger  between  them  so  long  as  it  exists, 
and  especially  where,  as  in  this  country,  it  is  a  consti- 
tutional  right   in  common   law  actions.     The   Court 
of  Appeals  of  New  York  held  in  a  leading  and  well- 
considered   case   that   **The  provision   of   the   State 
Constitution  declaring  that :  *  The  trial  by  jury  in  all 
cases  in  which  it  has  been  heretofore  used,  shall  remain 
inviolate  forever'  (Art.  I,  sec.  2),  does  not  apply  to 
the  trial  of  issues  of  fact  in  an  equity  action ;  and  this, 
although,  as  incidental  to  the  eqtiitable  relief  sought, 
a  money  judgment  is  asked  for  and  issues  of  fact  are 
presented  which  might  be  the  basis  of  an  action  at 
law."*     "The  term    *jury'  in  Article  III,  section  2, 
clause  3  of  the    Constitution  of   the    United   States 
means  common  law  jury." '    The  same  merger  has 
actually  taken   place  in   the   other  direction  where 
mandamus,  a  legal  remedy,   based  upon  a  duty  im- 
posed by  statute  or  by  well-established  law,  is  practi- 
cally used  for  the  purpose  of  giving  positive  equitable 
relief  against  the  action  of  persons  acting  imder  sanc- 
tion of  law. 

We  have  seen  that  under  the  grant  of  jurisdiction 

*  Ljoich  V.  Brookl3m  Elevated  R.  R.  Co.,  129  N.  Y.  274.  The 
same  question  was  decided  similarly  in  United  States  v.  Texas, 
143  U.  S.  621;  see  Fowler  v.  Lindsey,  3  Dall.  411,  413;  Rhode 
Island  V.  Massachusetts,  12  Pet.  657.  An  article  by  Frederick  R. 
Coudert,  Jr.,  in  Yale  Law  Journal,  May,  1904,  argues  that  judicial 
construction  has  whittled  such  fundamental  rights  as  trial  by 
jury  into  a  mere  form  of  procedure.  The  real  point  is  that  the 
result  has  come  from  a  failure  to  recognize  that  the  guaranty  of 
the  national  common  law  is  not  necessarily  removed  by  conflict 
of  jurisdiction  and  State  decisions  on  constitutional  rights. 

'  Thompson  v.  Utah,  170  U.  S.  343;  Sparf  &  Hanson  v.  United 
States,  156  U.  S.  SI. 
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in  all  cases  in  law  and  equity,  the  judicial  power  has 
provided  an  equitable  jurisdiction  more  extensive  than 
the  narrow  construction  of  the  words  supposed  to 
limit  the  grant  ''arising  imder  this  Constitution,  the 
laws  of  the  United  States"  would  admit,  and  that  this 
equity  jurisdiction  has  rested  upon  and  at  the  same 
time  served  as  ancillary  to  the  common  law  until  they 
have  become  indistinguishable  in  the  content  of  the 
practical  result.  How,  it  may  well  be  asked,  could 
the  same  words  give  a  uniform,  universal,  system  of 
equity,  and  refuse,  at  the  same  time,  absolutely  all 
jurisdiction  at  common  law?  The  fundamental  law 
from  which  equity  is  derived,  is  the  same  fundamental 
law  from  which  the  Federal  courts  must  obtain  common 
law  jurisdiction,  if  it  exists,  by  either  express  or  implied 
authority.  There  is  no  federal  statute  recognizing 
federal  jurisdiction  in  equity  in  exactly  the  same  way 
that  there  is  none  recognizing  such  jurisdiction  at 
common  law  or  recognizing  the  common  law  as  a 
body  (such  as  exists  in  the  individual  States  or  in  all 
the  States  collectively)  under  which  the  Fedeml  courts 
may  assume  jurisdiction.  The  stun  total  of  distinction 
is  purely  negative  and  consists  in  the  prescription  of 
the  Judiciary  Act  that  the  rules  of  law  in  the  States 
shall  conclude  the  Federal  courts,  and  we  shaU  see 
that  construction  has  whittled  this  prescription  down 
to  nothing.  It  is  plain  also  that  the  command  would 
be  literally  kept  if  the  common  law  were  recognized 
as  what  it  undoubtedly  is,  namely,  a  uniform  body. 
The  result  arrived  at  through  equitable  relief  by 
Federal  courts  upon  common  law  rights  and  wrongs 
would  be  no  less  legitimately  attained  through  direct 
jurisdiction  at  common  law  supported  by  equity. 
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time  are  not  created  by  the  Constitution,  for,  as  is  said  by- 
Chief  Justice  Marshall,  in  Insurance  Co.  v.  Canter,*  *  A  case 
in  admiralty  does  not,  in  fact,  arise  tmder  the  Constitu- 
tion or  laws  of  the  United  States.  These  cases  are  as  old 
as  navigation  itself,  and  the  law  admiralty  and  maritime, 
as  it  has  existed  for  Bges,  is  applied  by  our  courts  to 
the  cases  as  they  arise.'  In  New  Jersey  Steam  Naviga- 
tion Co.  V,  Merchants*  Bank,'  it  is  declared  that:  'By  the 
Constitution,  the  entire  admiralty  power  of  the  country 
is  lodged  in  the  federal  judiciary,  and  Congress  intended, 
by  the  ninth  section,  to  vest  the  district  courts  with  this 
power  as  courts  of  original  jurisdiction.'  The  Constitu- 
tion does  not  create  a  system  of  maritime  law,  nor  does  it 
exact  that  the  system,  as  prevailing  in  England  or  in 
Europe,  shall  become  the  law  of  the  United  States;  but 
recognizing  the  fact  that  the  law  maritime  was  then  in 
force  in  the  colonies,  it  confers  the  jurisdiction  upon  the 
federal  courts."' 

§  170.  Common  Law  Jurisdiction  of  United 
States  Courts.  —  In  1833  Duer  wrote  that  the 
question  of  common  law  jurisdiction  was  open  for 
further  judicial  investigation.*  It  is  apparent  that 
what  could  be  decided  by  the  judges  was  not  clearly 
denied  by  the  Constitution.  It  has  been  repeatedly- 
decided  that  the  grant  of  jurisdiction  in  Admiralty 
involved  no  limitation  upon  the  jurisdiction.'    "The 

»  I  Pet.  511-546. 

*  6  How.  344,  399. 

«  Murray  v.  C.  &  N.  W.  Ry.,  62  Fed.  24. 

*  Duer,  Constitutional  Jurisprudence,  42. 

*  American  Insurance  Co.  v.  Canter,  i  Pet.  511-546;  New- 
Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  344-39°- 
The  right  of  a  common  law  remedy,  where  the  common  law  is  com- 
petent to  give  it,  is  now  reserved  in  admiralty  by  statute.  Act  of 
March  3,  1865,  Ch.  78,  13  Stat.  L.  483  ;  The  Moses  Taylor,  4  Wall. 
431,  Federal  Statutes  Annotated,  Vol.  IV,  222.     See  p.  253  supra. 


Corporations  and  Commerce  409 

same  is  true  of  the  equitable  jurisdiction.  It  is 
certainly  not  necessary  to  cite  authority  in  support 
of  the  proposition  that  the  Constitution  of  the  United 
States  neither  created  nor  enacted  a  system  of  equit- 
able jurisdiction  and  procedure,  but,  recognizing  the 
existence  of  the  system,  it  conferred  thereunder 
upon  the  courts  of  the  United  States,  jurisdiction 
in  equity,  maintaining  the  pre-existing  distinction 
between  equitable  and  legal  remedies.**  *  And  in  the 
cases  which  are  relied  upon  as  denying  the  common  law 
jurisdiction,  the  court  was  not  called  upon  to  decide  the 
question,  and  did  not  decide  it  and  cited  no  authority. 
Wheaton  v,  Peters  *  is  the  first  case  and  the  one  gener- 
ally relied  upon  as  denying  to  Federal  courts  common 
law  jurisdiction.  The  question  involved  in  this  case 
was  whether,  at  common  law,  an  author  had  a  perpetual 
and  exclusive  property  in  his  work  after  its  publication, 
and  not  whether  such  a  right  existed  at  common  law 
in  the  United  States.  The  court  admitted  that  it 
was  a  vexed  question  at  common  law  whether  such  a 
perpetual  and  exclusive  right  to  an  author  did  exist, 
and  did  not  decide  that  question,  preferring  to  leave 
the  question  not  in  issue  with  the  sweeping  and  tm- 
necessary  statement  that  "there  can  be  no  common 
law  of  the  United  States.  The  federal  government 
is  composed  of  twenty-four  sovereign  and  independent 
States,  each  of  which  may  have  its  local  usages,  customs, 
and  common  law.  There  is  no  principle  which  per- 
vades the  Union  and  has  the  authority  of  law  that  is 
not  embodied  in  the  Constitution  or  laws  of  the  Union. 
The  common  law  could  be  made  a  part  of  our  federal 

»  Murray  v.  C.  &  N.  W.  Ry.  Co.,  62  Fed.  24,  28. 
»  8  Peters,  658  (1834). 
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system  only  by  legislation."  The  language  in  the 
closing  lines  of  the  above  quotation  not  only  is  clearly 
obiter  but  involves  both  a  begging  of  the  question 
gratuitously  discussed  and  at  the  same  time  a  contra- 
diction in  terms.  It  is  not  denied  that  the  Constitution 
recognized  the  common  law  as  a  system,  and  the  only 
thing  excluded  is  law  not  embodied  in  the  Constitution 
and  laws  of  the  Union.  And  the  Constitution  expressly 
confers  jurisdiction  over  cases  at  common  law.  The 
contradiction  consists  in  the  admission  that  juris- 
diction excluded  by  a  limitation  in  the  Constitution 
could  be  conferred  by  legislation,  and  that  a  system 
of  common  law  as  such  could  be  made  a  part  of  the 
federal  system  by  legislation.  The  question  whether 
the  common  law  was  not  embodied  in  the  Constitution 
is  not  discussed. 

.  The  case  of  Smith  v,  Alabama*  was  fotmded  entirely 
upon  Wheaton  v,  Peters.'  The  question  presented  to 
the  court  was  **  whether  a  statute  of  the  State  of  Ala- 
bama, providing  for  the  examining  and  licensing  of 
engineers  engaged  in  operating  locomotive  engines  in 
that  State  was  void,  as  applied  to  engineers  running 
interstate  trains,  on  the  grotmd  that  it  was  an  attempt 
to  regulate  interstate  commerce."  As  was  said  by  Mr. 
Justice  Shiras  in  Murray  v.  C.  &  N.  W.  R.  Co.,»  *'the 
case  did  not  in  fact  involve  any  question  of  common 
law." 

Though  the  case  of  Wheaton  v,  Peters  *  has  stood 
theoretically  as  authoritative,  the  Supreme  Court  of 
the  United  States  constantly  administered  the  common 
>  124  U.  S.  478. 

»  8  Peters,  658. 

•  62  Fed.  24. 

*  8  Peters,  658. 
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law  in  cases  *  brought  before  it,  and  determined  what 
the  common  law  was  and  ought  to  be  without  regard 
to  the  decisions  of  the  State  or  States  in  which  the 
controversy  originated.  The  recognition  of  c6mmon 
law  jtirisdiction  by  the  Federal  courts  is  due  to  this : 
that  if  a  right  had  its  sole  basis  in  the  common  law, 
and  for  that  reason  alone  could  not  be  considered  by 
the  federal  tribtmals,  our  institutions  would  rest  upon 
a  foimdation  denied  existence  by  the  courts.  The 
denial  of  the  existence  of  a  system  of  federal  common 
law  is  always  flatly  made  without  any  consideration 
of  what  is  involved  therein.  The  denial  of  the  law  is 
accompanied  by  a  denial  of  the  jurisdiction.  Both 
the  common  law  and  the  jurisdiction  thereover  of  the 
Federal  courts  is  a  fact,  and  if  there  is  such  a  system 
of  law  there  must  be  jurisdiction.  What  it  must  be 
intended  to  deny  is  that  the  recognition  of  a  right  at 
common  law  will  not,  apart  from  aU  other  jurisdictional 
facts,  give  a  remedy  at  the  hands  of  federal  judges, — 
a  contention  which  it  is  unnecessary  to  deny  in  the 
absence  of  agreement  as  to  the  content  of  the  common 
law. 

There  are  in  fact  many  examples  of  the  manner  in 
which  the  common  law  becomes  the  basis  of  jurisdic- 
tion conferred  without  limitation.  In  the  case  of 
U.  S.  V:  Wong  Kim  Ark,'  the  Supreme  Court  adopted 
the  cdmmon  law  rule  which  made  the  place  of  birth 
the  criterion  of  nationality.  Congress  itself  impliedly 
recognizes  the  existence  of  a  federal  common  law. 
Under  a  treaty  with  China,  Congress  conferred  upon 

^  As  to  what  is  a,  case,  in  the  meaning  of  the  Constitution,  see 
Marshall,  C.  J.,  in  Osbom  v.  Bank  of  U.  S.,  9  Wheat.  738,  819. 
»  169  U.  S.  649. 
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United  States  Commissioners  and  Consuls  of  the 
United  States  in  China  certain  jurisdiction  over  Ameri- 
can citizens.  This  jurisdiction  extended,  first,  to  all 
laws  of  the  United  States,  "but  in  all  cases  where 
such  laws  are  not  adapted  to  the  object,  or  are  deficient 
in  the  provisions  necessary  to  furnish  suitable  remedies, 
the  common  law  shall  be  extended  over  such  citizens 
in  China."  *  In  Moore  v.  U.  S.,'  the  common  law 
jurisdiction  of  the  Court  of  Claims  is  called  in  question, 
and  the  express  ruling  of  the  Supreme  Court  is  to  the 
effect  that  the  general  law  controlling  its  action  is  the 
common  law.  **This  court,"  says  Shiras,  J.,  of  it,  in 
Murray  v,  C.  &  N.  W.  R.  Co.,'  '*  is  not  a  court  in  and  for 
the  District  of  Columbia,  nor  is  it  a  court  of  any  dis- 
trict or  circuit.  It  has  jurisdiction  over  cases  arising 
in  any  of  the  States  or  Territories.  It  has  jurisdiction 
to  hear  and  determine  cases  against  the  United  States. 
Of  all  the  courts  of  the  Union  it  is  the  one  dealing 
with  matters  of  national  concern,  arising  tmder  the 
Constitution  and  laws  of  the  United  States,  and  not 
tmder  the  local  law  of  the  several  States." 

In  Cox  V,  United  States,*  wherein  suit  was  brought  in 
the  United  States  Court  in  Louisiana  upon  the  bond  of 
a  navy  agent,  it  was  held  that  the  bond  must  be 
deemed  to  be  a  contract  performable  at  the  city  of 
Washington,  **and  the  liability  of  the  parties  mtist  be 
governed  by  the  rules  of  the  common  law."  To  the 
same  effect  is  the  ruling  in  Dimcan  v.  United  States.* 

In  Swift  V,  Tyson,*  a  case  involving  a  doctrine  of  the 

*  7  Opinions  of  Attorney-General,  503,  504. 

*  91  XJ.  S.  270.  *  6  Pet.  172-204. 
»  62  Fed.  24,  28.  •  7  Pet.  435. 

«  16  Pet.  1-18  ;  see  Bay  v.  Coddington,  5  Johns.  Ch.  54 ;  Cod- 
dington  v.  Bay,  20  Johns.  637. 
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law  merchant  (which  is  part  of  the  common  law),* 
the  court  refused  to  follow  the  ruling  rendered  by 
Chancellor  Kent,  but  sought  the  correct  principle  of 
decision  in  "the  general  principles  and  doctrines  of 
commercial  jtirisprudence,"  —  i.e.,  the  common  law. 

In  Railroad  v.  Baugh,*  the  question  was  whether 
a  locomotive  fireman  and  engineer  were  fellow-servants. 
Under  the  rulings  of  the  Supreme  Court  of  Ohio  (the 
State  in  which  the  accident  happened,  and  where 
there  was  no  statute  on  the  subject),  liability  on  the 
part  of  the  railroad  existed,  but  the  Supreme  Court 
refused  to  follow  the  Ohio  rulings,  basing  its  decision 
on  '*the  great  body  of  rules  and  principles  known 
as  the  'common  law.'  " 

In  Mississippi  Mills  v.  Cohn,"  a  case  originating  in 
Louisiana,  where  the  civil  law  prevails,  the  case  was 
remanded  by  the  Supreme  Court  to  the  Circuit  Court, 
with  directions  to  be  heard  upon  the  ''principles  of 
common  law  and  equity." 

In  Murray  v.  Chicago  &  N.  W.  Ry.,*  the  question 
at  issue  was  the  discrimination  in  rates  on  the  ship- 
ments of  cattle  from  Belle  Plaine,  Iowa,  to  Chicago. 
Here  the  corporation  urged  that  it  was  engaged  in 
interstate  commerce,  that  there  was  no  national  law 
by  which  it  could  be  controlled  in  the  matter  of  rates, 
and  as  there  was  no  act  of  Congress  at  that  time 
governing  the  same,  the  court  was  without  jurisdiction. 
But  the  court  held  that  there  was  a  federal  common 
law  which  regulated  it  in  the  matter  of  rates,  and 
proceeded  to  hold  the  railroad  company  liable  in 
damages  for  tuijust  discrimination. 

»  Blackstone,*  p.  74.  •  150  U.  S.  202. 

>  149  U.  S.  368.  *  62  Fed.  24. 
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In  Western  Union  Tel.  Co.  v.  Call  Pub.  Co./  the 
telegraph  company  charged  the  Call  Company  $5  per 
one  hundred  words  for  Associated  Press  dispatches, 
while  it  charged  a  competitor  of  the  Call  Company  in 
the  same  city  only  $1.50  per  one  hundred  words. 
The  case  originated  in  a  Nebraska  State  court,  and 
after  twice  going  to  the  Court  of  Appeals  in  Nebraska, 
was  there  decided  in  favor  of  the  Call  Publishing^ 
Company,  and  damages  awarded  against  the  Western 
Union    Company.     Thereupon    the    Western    Union 
carried  the  case  to  the  Supreme  Court  of  the  United 
States,    on    the    ground   that   the   State  court   was 
without  jurisdiction,  its  contention  being  "  that  there 
is  no  federal  common  law,  and  that  such  has  been 
the  ruling  of  this  court;  there  was  no  federal  statute 
law  at  the  time  applicable  to  this  case,  and  as  the 
matter  is  interstate  commerce,  wholly  removed  from 
the  State  jurisdiction,  the  conclusion  is  reached  that 
there   is  no  controlling   law,   and   the    question    of 
rates  is  left   entirely  to  the  judgment  or  whim  of 
the    telegraph    company."     The    court    says:    "To 
affirm  that  such  a  condition  of  things  exists  tmder 
which   common   carriers   anywhere   in   the   country, 
engaged  in  any  form  of  transportation,  are  relieved 
from  the  burdens  of  the  obligation  to  charge  reason- 
able rates  is  a  proposition  which,  to  say  the  least,  is 
startling.     Properly  tmderstood,  no  exceptions  can  be 
taken  to  declarations  of  this  kind.     There  is  no  body 
of  federal  common  law  separate  and  distinct  from  the 
common  law  existing  in  the  several  States  in  the  sense 
that  there  is  a  body  of  statute  law  enacted  by  Congress 
separate  and  distinct  from  the  body  of  statute  law 

»  169  U.  S.  649. 
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enacted  by  the  States.  But  it  is  an  entirely  different 
thing  to  hold  that  there  is  no  common  law  in  force 
generally  throughout  the  United  States,  and  that  the 
countless  multitude  of  interstate  commercial  trans- 
actions are  subject  to  no  rules  and  burdened  by  no 
restrictions  other  than  those  expressed  in  the  statutes 
of  Congress." 

The  court  practically  held  that  the  common  law  was  a 
basis  not  only  for  the  jurisdiction  of  State  courts  but 
also  for  the  courts  of  the  United  States,  for  the  cases 
cited  as  authorities  were  Bank  of  Kentucky  v,  Adams 
Express  Co.,*  and  Murray  v.  C.  &  N.  W.  Ry.  Co.,*  in 
which  cases  the  court  controlled  the  corporations 
without  consideration  of  the  common  law  of  any 
State.  Other  authorities  recognizing  the  existence  of 
federal  common  law  are  cited  in  the  note.*  This  juris- 
diction, not  being  denied  by  the  Constitution,  is 
exercised  in  accordance  with  the  Constitution  and 
becomes  more  than  a  system  of  construction  for  the 
Constitution;  it  is  the  foundation  and  the  content  of 

»  93  U.  S.  174. 

»  6a  Fed.  24. 

»  Gates  V.  Bank,  100  U.  S.  239;  Railroad  Co.  v.  National  Bank, 
102  U.  S.  14;  Fenn  v.  Holnaes,  21  How.  481;  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357;  Kohl  V.  V,  S.,  91  U.  S.  367;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Denver,  etc.  Co.,  no  U.  S.  667;  Swift  v.  Railroad, 
58  Fed.  858;  Railway  Co.  v.  Osborne,  52  Fed.  912;  U.  S.  v.  Clark, 
96  U.  S.  37;  Boyce  v.  Anderson,  2  Pet.  150  (opinion  by  Marshall, 
C.  J.);  Oscanyan  v.  Arms  Co.,  103  U.  S.  261;  Marshall  ». Railroad 
Co.,  16  How.  314;  Tool  Co.  V.  Norris,  2  Wall.  45;  Trist  v.  Child,  ai 
Wall.  441;  Meguire  v.  Corwine,  loi  U.  S.  108;  Texas  v.  White,  7 
Wall.  700;  Hanauer  v.  Doane,  12  Wall.  342 ;  Thomas  v.  City  of  Rich- 
mond, 12  Wall.  349;  Woodstock  Iron  Co.  v.  R.  &  D.  Extension  Co., 
129  U.  S.  643.  In  Penn.  R.  R.  Co.  v.  Hughes,  191  U.  S.  486,  the 
court  recognizes  that  a  different  rule  of  interpretation  of  the  com* 
mon  law  may  prevail  in  the  Federal  and  State  courts. 
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the  Constitution  in  such  a  way  that  the  set  of  insti- 
tutional principles  adopted  to  regulate  the  relations 
of  citizens  in  the  United  States  is  more  than  a  skeleton 
of  political  theory  and  framework  of  government,  it  is 
a  complete  body  of  American  law  lacking  none  of  the 
attributes  which  are  necessary  to  make  the  judicial 
department  really  coordinate  with  the  legislative  and 
executive.  And  the  courts  which  have  for  their  chief 
duty  the  construction  of  the  Constitution  cannot  be 
denied  the  jurisdiction  necessary  to  the  most  thorough 
performance  of  that  duty. 

§  171.  Criminal  Jurisdiction  op  United  States 
Courts  —  Criminal  Equity.  —  The  duty  referred  to 
is  not  to  punish  wrongs  but  to  protect  rights.  And  the 
common  criminal  law  is  to  be  administered  by  United 
States  courts  so  far  as  necessary  to  that  end.  Wharton, 
in  his  work  on  criminal  law,*  says  it  may  now  be 
admitted  that  the  United  States  has  no  common  law 
criminal  jurisdiction,  but  that  the  first  adjudged  case 
was  so  decided  by  reason  of  a  misapprehension  on  the 
part  of  the  court.  The  first  case  where  the  common 
law  jurisdiction  of  a  crime  actually  arose  decided  that 
the  court  had  jurisdiction.  This  was  the  case  of  Hen- 
field,  tried  in  1793,  for  illegally  enlisting  on  a  French 
privateer,  but  the  case  was  not  reported  tmtil  1850.* 
In  this  case  Chief  Justice  Jay,  Judge  Wilson,  and 
Judge  Iredell,  of  the  Supreme  Court,  and  Judge  Peters 
of  the  District  Court,  concurred  in  holding  that  all 
violations  of  treaties,  of  the  law  of  nations,  and  of  the 
common  law,  so  far  as  federal  sovereignty  is  con- 
cerned, are  indictable  in  the  Federal  courts  without 

*  1  Wharton  Com.  Law  (7th  ed.)»  166.     See  p.  253,  suprcu 
«  Wharton,  State  Trials,  49. 
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statute.  Almost  at  the  same  time  before  Judge  Iredell, 
Judge  Wilson,  and  Judge  Peters,  an  American  citizen 
was  convicted,  at  common  law,  for  sending  a  threaten- 
ing letter  to  the  British  minister.*  Then  came  Isaac 
Williams's  case,*  where  the  same  law  was  held  by 
Chief  Justice  Ellsworth.  Such  was  the  state  of  the 
law  when  Judge  Chase,  in  Worrall's  Case*  (Chief 
Justice  Jay,  Judge  Wilson,  and  Judge  Iredell  being 
no  longer  on  the  bench,  and  Chief  Justice  Ellsworth 
being  abroad),  without  waiting  to  learn  what  had  been 
decided  by  his  predecessors,  startled  both  his  col- 
leagues and  the  bar,  by  announcing  that  he  would 
entertain  no  indictment  at  common  law.  No  reports 
being  then,  or  for  a  long  time  afterwards,  published, 
of  the  prior  rulings  to  the  contrary,  the  judges  who 
came  on  the  bench  after  Judge  Chase  supposed  that  he 
stated  the  practice  correctly.*  Commenting  on  Hen- 
field's  Case,  Wharton  says  *  that  the 

"decision  was  made  after  a  full  and  ample  discussion  by 
coimsel  distinguished  for  their  learning  and  sagacity,  and 
received  the  assent  both  of  Judge  Peters,  as  the  district 
judge,  and  of  all  the  judges  of  the  Supreme  Court  but  one. 
Chief  Justice  Jay,  to  whom,  as  a  constitutional  lawyer, 
none  can  be  pronounced  superior,  and  to  whom,  of  all  the 
judges  who  ever  sat  on  that  bench,  the  character  of  a  con- 
temporaneous expositor  most  properly  belongs,  announced 
the  jurisdiction  in  advance  with  great  solemnity,  in  a 
charge  which  exhibits  grave  deliberation."    Judge  Wilson 

•  Wharton,  State  Trials,  651. 

'  I  Wharton,  Grim.  Law  (7th  ed.),  167. 

•  U.  S.  V.  Worrall,  2  Dall.  297;  Wharton,  State  Trials,  189. 

•  I  Wharton,  Crim.  Law  (7th  ed.),  168. 

•  State  Trials,  49. 

•  Wharton,  State  Trials,  49. 
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and  Judge  Iredell,  both  of  whom  sat  in  the  constitutional 
convention,  proclaimed  the  same  doctrine  at  the  trial. 
The  prosecution  was  instituted  by  Mr.  Edmund  Randolph, 
certainly  not  of  that  class  which  leaned  to  an  enlarged 
view  of  the  judicial  power,  and  his  official  opinion  as  at- 
torney-general was  given  beforehand,  that  the  offence  was 
one  which  the  Federal  courts  have  power  to  punish.  Mr 
Jefferson,  almost  at  the  same  moment,  in  substance, 
directed  Mr.  Morris  to  explain  to  the  British  court,  that 
the  acquittal  arose,  not  from  want  of  power  to  pimish,  but 
a  doubt  in  the  minds  of  the  jury  as  to  a  gtiilty  intent,^  and 
Chief  Justice  Marshall,  many  years  afterward,  lamented 
the  verdict  of  the  jury,  not  as  the  necessary  result  of  a 
lack  of  jurisdiction,  but  as  a  melancholy  exhibition  of 
party  zeal.*  By  none  of  these  is  there  the  least  intima- 
tion of  doubt  as  to  the  jurisdiction  of  the  court ;  and  when 
the  character  of  the  men  themselves  is  recollected,  —  the 
sound  and  experienced  judgment  of  Chief  Justice  Jay; 
the  singular  sagacity  of  Mr.  Jefferson  in  every  branch  of 
our  system,  and  his  peculiar  sensitiveness  to  judicial  en- 
croachments; and  the  excellent  capacity  and  long  experi- 
ence of  Judge  Iredell,  Judge  Wilson,  and  Judge  Peters, —  it 
cannot  now  be  said  that  the  jurisdiction  was  assumed 
inconsiderately  or  acqtiiesced  in  blindly.  It  undoubtedly 
was  exercised,  because  the  united  opinion  of  the  day- 
required  its  exercise.  It  was  exercised  in  conformity  with 
the  opinion  announced  by  Washington  in  his  proclama- 
tion of  neutrality,  —  a  paper  unanimously  adopted  by 
the  cabinet  as  a  correct  exposition  to  foreign  States  of  the 
power  of  the  Federal  government,  —  that  the  Federal  gov- 
ernment in  such  cases  could,  through  its  courts,  punish 
the  offender.'' » 

In  view  of  the  doubt  expressed  universally  in  these 

»  Wharton,  State  Trials,  89. 
'  Wharton,  State  Trials,  22. 
•  Wharton's  Criminal  Law  (7th  ed.),  173. 
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days  of  supposed  centralization  of  the  power  of  the 
Federal  courts  to  punish  the  murderer  of  a  President 
of  the  United  States,  simply  because  the  crime  was 
committed  within  the  limits  of  a  State,  and  of  the 
power  of  the  Federal  courts  to  protect  the  rights  of 
aliens  imder  treaties,  simply  because  they  were  violated 
within  a  State,  and  of  the  power  to  protect  the  rights 
of  citizens  of  other  States  imder  the  Constitution,  the 
Fourteenth  Amendment,  and  the  common  law,  simply 
because  the  violation  occurred  within  a  State,  and  of 
the  power  to  control  violations  of  common  law  rights  by 
commercial  combinations,  simply  because  some  State 
claims  to  have  clothed  the  corporation  offenders  with 
the  shell  of  legal  existence  and  the  acts  were  done 
within  one  or  more  States,  one  would  but  for  one  thing 
be  justified  in  disappointment  at  the  theoretic  achieve- 
ments of  American  jurisprudence.  The  practice  far 
outruns  the  theory  in  the  protection  of  rights  of  citizens, 
although  it  cannot  be  said  to  show  an  appreciation  of 
the  true  theory  of  American  law  so  much  as  a  yielding 
to  the  logic  of  admitted  fact.  In  the  cases  which  have 
come  up  under  the  Fourteenth  Amendment,  the 
Supreme  Court  of  the  United  States  has  built  up  a 
body  of  common  criminal  law  for  the  protection  of 
the  rights  of  American  citizens  against  encroachments 
upon  their  natural  rights  by  the  courts  of  the  States. 
And  in  the  matter  of  commercial  combinations,  the 
straight  line  limitations  of  theory  have  been  passed. 
The  common  law  forbids  courts  to  enforce  a  com- 
bination in  rest^^aint  of  trade  but  does  not  make  it 
a  misdemeanor.*  The  Sherman  Anti-Trust  Act  did 
not  define  restraint  of  trade  but  leaves  that  to  the 

>  Mogul  S.  S.  Co.  V.  McGregor,  23  Q.  B.  D.  i. 
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common  law ;  ^  it  made  a  restraint  of  trade  a  mis- 
demeanor, and,  while  a  criminal  statute,*  gave  a  remedy 
imder  the  equitable  jurisdiction  of  United  States 
courts  for  the  protection  of  a  common  law  right.' 
Actions  tmder  the  act  were  brought  by  the  State/ 
Brewer,  J.,  said,  in  In  re  Debs,*  in  delivering  the  tmani- 
mous  opinion  of  the  court : 

**It  is  objected  that  it  is  outside  of  the  jurisdiction  of  a 
court  of  equity  to  enjoin  the  commission  of  crimes.  This, 
as  a  general  proposition,  is  unquestioned.  A  chancellor 
has  no  criminal  jurisdiction.  Something  more  than  the 
threatened  commission  of  an  offence  against  the  laws  of 
the  land  is  necessary  to  call  into  exercise  the  injunctive 
powers  of  the  Court.  There  must  be  some  interference, 
actual  or  threatened,  with  property  rights  of  a  pecuniary 
nature,  but  when  such  interferences  appear,  the  jurisdic- 
tion of  a  court  of  eqtdty  arises,  and  is  not  destroyed  by 
the  fact  that  they  are  accompanied  by,  or  are  themselves, 
violations  of  the  criminal  law.'* 

** Holland*  takes  as  the  basis  of  his  definition  of  the 
criminal  law,  the  functions  which  the  State  *  discharges  as 
the  guardian  of  order,  preventing  and  punishing  all  in- 
juries to  itself  and  all  disobedience  to  the  rules  laid  down 
for  the  common  good.'  In  the  same  way  we  may  take 
as  a  basis  for  a  definition  of  the  civil  law  the  function 

•  Sir  Frederick  Pollock,  17  H.  L.  R.  on  the  Northern  Securities 
Case. 

»  The  Northern  Securities  Case,  C.  C.  Langdell,  16  H.  L.  R. 
581;  John  Larkin  Thomdike,  Pamphlet,  The  Decision  in  the 
Merger  Case,  Little,  Brown  &  Co.,  Boston,  1904;  Reviewed  by  C.  C. 
Langdell,  17  H.  L.  R.  41. 

•  E.  Parmalee  Prentice,  The  Origin  of  the  Right  to  Engage  in 
Interstate  Commerce,  17  H.  L.  R.  20. 

•  C.  C.  Langdell,  The  Northern  Securities  Case,  Harvard  Law 
Review,  Vol.  XVI,  581. 

•  158  U.  S.  564.  593- 

•  Holland,  Jurisprudence,  7th  ed.  322,  cf.  3  Bl.  Com.  2. 
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which  the  State  discharges  in  enforcing  the  right  of  the 
individual  to  security  of  person,  reputation,  and  prop- 
erty, including  therein  the  right  of  the  State  itself  in  its 
capacity  as  a  property  owner.  The  foundation  of  equity 
jurisdiction  to-day  is  the  enforcement  of  the  civil  law; 
but  if  a  court  of  equity  enjoins  an  act  injurious  to  the 
community  as  well  as  to  an  individual,  its  writ  will  in 
fact  enforce  both  public  and  private  rights.  How  far 
such  jurisdiction  serves  to  enforce  the  criminal  law  de- 
pends upon  the  nature  and  importance  of  the  public  right 
involved;  and  while  it  may  be  difficult  to  draw  exact 
lines,  still  we  can  be  certain  that  so  far  as  the  court  en- 
joins acts  which  are  breaches  of  the  peace,  which  violate 
public  decency,  which  interfere  with  the  operation  of  the 
government,  or  which  violate  governmental  rules  for  the 
maintenance  of  the  freedom  of  trade,  its  jurisdiction  is 
essentially  criminal.  For  whatever  the  court's  purpose 
may  be,  in  effect  its  decrees  enforce  public  rights  of  the 
commimity  which  overshadow  the  private  rights  in- 
volved." * 

Whenever  a  public  wrong  is  committed  in  the  United 
States  the  courts  both  o:  the  States  and  of  the  nation 
may  provide  a  remedy  in  every  case  properly  brought 
before  them.  Failure  occurs  only  because  a  govern- 
ment of  laws  must  depend  upon  men  for  their 
enforcement.* 

*  J.  W.  Mack,  The  Revival  of  Criminal  Equity,  Harvard  Law 
Review,  Vol.  XVI,  389-403. 

'  Under  the  Monroe  doctrine  the  United  States  enforces  the 
payment  of  the  debts  of  our  sister  American  Republics  while  a 
theory  of  law  is  adhered  to  that  prevents  the  enforcement  of  such 
pajmient  against  States  of  the  United  States.  Yet  a  State  is  forced 
to  pay  a  liquor  tax  when  it  engages  in  the  traffic  under  a  dispen- 
sary act.     South  Carolina  v.  United  States,  199  U.  S.  449. 


CHAPTER   IX 

NATIONAL  LAW 

§  i8i.  International  Law  as  Part  of  the 
National  Law.  —  A  complete  and  uniform  body  of 
common  law  exists  in  the  United  States. 

The  power  and  the  duty  to  assert  the  law  which 
shall  remedy  the  conditions  pointed  out  in  the  fore- 
going chapters  are  within  the  scope  of  our  nation.  The 
nation  is  sovereign;  the  power  of  making  treaties  is 
given  to  it  expressly;  and  the  power  of  binding  the 
people  for  their  own  behoof  by  international  law  is 
within  its  power  both  inherently  and  by  express 
provision.  International  law  is  already  a  part  of  the 
law  of  the  land.  Subjects  which  may  be  treated 
between  nations  for  the  benefit  of  the  people  should  be 
regulated  by  the  law  of  the  land. 

That  international  law  is  a  part  of  the  law  of  the 
land  admits  of  no  dispute.  The  principle  is  firmly 
established  in  England  and  the  United  States.* 

**In  arbitrary  States  this  law  (the  law  of  nations)^ 
wherever  it  contradicts,  or  is  not  provided  for  by,  the 
municipal  law  of  the  country,  is  enforced  by  the  royal 
power;  but  since  in  England  no  royal  power  can  introduce 
a  new  law,  or  suspend  the  execution  of  the  old,  therefore 
the  law  of  nations  (wherever  any  question  arises  which  is 
properly  the  object  of  its  jurisdiction)  is  here  adopted  in 
its  full  extent,  by  the  common  law,  and  is  held  to  be  a 

*  See,  for  list  of  authorities,  Syllabus  to  Snow's  Cases  on  Inter- 
national Law. 

422 


National  Law  423 

part  of  the  law  of  the  land.  And  those  acts  of  parlia- 
ment, which  have  from  time  to  time  been  made  to  enforce 
this  universal  law,  or  to  facilitate  the  execution  of  its 
decisions,  are  not  to  be  considered  as  introductive  of  any 
new  rule,  but  merely  as  declaratory  of  the  old,  funda- 
mental constitutions  of  the  kingdom,  without  which  it 
must  cease  to  be  a  part  of  the  civilized  world.  Thus  in  mer- 
cantile questions,  such  as  bills  of  exchange  and  the  like; 
in  all  marine  cases,  relating  to  freight,  average,  demurrage, 
insurances,  bottomry,  and  others  of  a  similar  nature;  the 
law  merchant  which  is  a  branch  of  the  law  of  nations 
is  regularly  and  constantly  adhered  to.  So,  too,  in  all 
disputes  relating  to  prizes,  shipwrecks,  to  hostages,  and 
ransom  bills,  there  is  no  rule  of  decision  but  this  great 
universal  law,  collected  from  history  and  usage,  and  such 
writers  of  all  nations  as  are  generally  approved  and  allowed 
of."  1 

'*  Undoubtedly  no  single  nation  can  change  the  law  of 
the  sea.  That  law  is  of  universal  obligation,  and  no  statute 
of  one  or  two  nations  can  create  obligations  for  the  world. 
Like  all  the  laws  of  nations  it  rests  upon  the  common 
consent  of  civilized  communities,  and  it  is  evident  that  un- 
less general  assent  is  efficacious  to  give  sanction  to  inter- 
national law,  there  never  can  be  that  growth  and  develop- 
ment of  maritime  rules  which  the  constant  changes  in  the 
instruments  and  necessities  of  navigation  require.  Changes 
in  nautical  rules  have  taken  place.  How  have  they  been 
accomplished,  if  not  by  the  concurrent  assent,  expressed 
or  understood,  of  maritime  nations  ?  '*  * 

"  Foreign  municipal  laws  must,  indeed,  be  proved  as 
facts,  but  it  is  not  so  with  the  law  of  nations."  • 

'*It  has  also  been  observed  that  an  act  of  Congress 
ought  never  to  be  construed  to  violate  the  law  of  nations 

*  Blackstone's  Comitientaries,  Book  IV,  ch.  iv. 
3  The  Scotia,  14  Wall.  170,  1871. 
»  Ibid. 
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if  any  other  possible  construction  remains,  and  conse- 
quently can  never  be  construed  to  violate  neutral  rights, 
or  to  affect  neutral  commerce  further  than  is  warranted 
by  the  law  of  nations  as  understood  in  this  coiuitry."  ^ 

**Till  such  an  act  of  Congress  be  passed  the  court  is 
bound  by  the  law  of  nations  which  is  a  part  of  the  law  of 
the  land."  « 

**The  law  of  nations  is  the  great  source  from  which  we 
derive  those  rules,  respecting  belligerents  and  neutral 
rights,  which  are  recognized  by  all  civilized  states  through- 
out Europe  and  America.  The  law  is  in  part  luiwritten, 
and  in  part  conventional.  To  ascertain  that  which  is 
unwritten,  we  resort  to  the  great  principles  of  reason  and 
justice;  but  as  these  principles  will  be  differently  under- 
stood by  different  nations  under  different  circumstances, 
we  consider  them  as  being,  in  some  degree,  fixed  and  ren- 
dered stable  by  a  series  of  judicial  decisions.  The  decis- 
ions of  the  courts  of  every  coimtry  show  how  the  law  of 
nations,  in  the  given  case,  is  imderstood  in  that  country^ 
and  will  be  considered  in  adopting  the  rule  which  is  to 
prevail  in  this.*'  • 

**  Doubtless  if  the  legislature,  by  words  admitting  of  no 
interpretation,  commands  a  court  to  violate  the  law  of 
nations,  the  judges  have  no  alternative  but  to  obey.  Yet 
no  statutes  ever  have  been  framed  in  form  thus  conclu- 
sive; and  if  a  case  is  prima  facie  within  the  legislative 
words,  still  a  court  will  not  take  the  jurisdiction  should 
the  law  of  nations  forbid.  ...  All  statutes  are  to  be 
constrticfd  in  connection  with  one  another,  with  the  com- 
mon law,  with  the  Constitution  and  with  the  law  of 
nations."  * 

«  The  Charming  Betsy,  2  Cr.  64,  118,  Marshall,  C.  J. 

•  The  Nereid,  9  Cr.  388.  423,  Marshall,  C.  J.  See  also  Talbot  v. 
Seeman,  i  Cr.  i,  43;  and  The  Scotia,  14  Wall.  170. 

•  Bentzon  v.  Boyle,  9  Cr.  191,  198,  Marshall,  C.  J. 

•  Bishop,  Criminal  Law,  7th  ed.,  I,  60,  69. 
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In  the  United  States,  the  law  of  nations  may  be 
extended  by  treaty  of  the  nation  with  other  nations 
—  as  it  is  now  extended  by  comity,  necessity,  and 
the  boni  mores  of  nations  —  to  commerce  and  corpora- 
tions. Then  the  law  of  nations  as  to  these  matters 
is  a  part  of  the  law  of  the  land  not  less  subject 
to  State  interference  than  the  rest  of  the  law  of  nations. 
According  to  Blackstone,  a  nation  cannot  change  the 
law  of  nations  without  ceasing  to  be  a  part  of  the 
civilized  world.  The  States  of  the  United  States, 
however,  have  nothing  to  do  with  international  law 
and  relations  though  they  be  a  part  of  the  law  of  the 
land.  The  State  has  no  power  to  retire  the  nation 
from  the  ranks  of  civilized  nations.  As  only  the 
nation  can  enforce  the  law  of  nations,  it  alone  can 
change  the  fimdamental  law  or  determine  it.  This 
is  the  basis  of  reason  of  the  well-established  rule  that 
as  to  commercial  regulations  there  is  one  law  for  the 
whole  nation.*  The  reason  extends  to  all  matters 
which  are  or  may  be  subject  to  the  law  of  nations  or 
international  regulation. 

In  this  age  nothing  is  excepted  from  the  contact 
with  other  nations  either  through  individual  citizens  or 
through  the  relations  of  government.  Thus  nothing 
is  excepted  from  the  rule  of  the  national  law.  Upon 
recognition  of  a  national  common  law  depends  our 
existence  as  a  nation.*    And  the  recognition  of  the 

*  Swift  V.  Tyson,  i6  Pet.  i;  U.  S.  v.  Moore,  91  U.  S.  270,  274. 

s  A  United  States  court  is  not  required  to  take  notice  of  State 
laws  which  it  is  not  required  to  administer  as  law.  But  in  a  case 
in  which  the  State  courts  are  required  to  notice  a  private  or  local 
law,  the  United  States  courts  must  do  the  same.  Hanley  v, 
Donoghue,  116  U.  S.  i;  S.  P.  Beaty  v.  Knowles,  4  Pet.  15a;  Cov- 
ington Co.  V.  Shepherd,  ao  How.  22 y;  Junction  R.  R.  Co.  v.  Bk.  of 
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common  law  of  the  United  States  will,  by  bringing 
out  of  conflict,  in  the  performance  of  substantially  the 
same  work,  our  forty-nine  jurisdictions,  into  coopera- 
tion and  hannony  in  the  work  of  securing  that  prompt 
and  real  justice  which  the  framers  placed  first,  after 
tmion,  among  the  purposes  of  national  existence. 

§  182.  The  Common  Law  Basis  op  the  Con- 
stitution. —  The  question  which  remains  is,  How  can 
the  common  law  of  the  United  States  be  recognized 
and  adopted?  The  first  fact  evident,  in  this  regard, 
is  that  no  amendment  to  the  Constitution  of  the 
United  States  would  be  either  helpful  or  necessary. 
The  Constitution  rests  now  upon  the  common  law. 
When  Marshall  said,  "It  is  a  constitution  we  are 
construing, "  he  meant  that  not  every  item  of  power 
could  be  specified,  and  he  referred  to  the  common  law 
as  the  standard  by  which  implication  should  be  guided. 
Nor  would  a  grant  of  power  **to  recognize  the  common 
law"  have  any  basis  in  reason.  The  broadest  expres- 
sion would  be  controlled  by  that  implication  which  the 
common  law  of  the  United  States  now  furnishes. 
Nor  would  the  broadest  expression  include  the  Law 
of  Nations.  The  right  of  the  United  States  to  consider 
the  Law  of  Nations  rests  by  implication  of  the  common 
law  upon  the  very  fact  of  nationality.  Nor  would 
the  common  law  by  virtue  of  being  expressed  in  the 

Ashland,  12  Wall.  226.  The  courts  of  a  State  are  botuid  to  take 
judicial  notice  of  the  law  of  the  United  States  (Laidley  v.  Ciun- 
mings,  83  Ky.  606)  and  of  its  treaties  (U.  S.  v.  Rauscher.  119  U.  S. 
407).  The  courts  of  one  State  may  (Paine  v,  Schenectady,  11  R.  1. 
411.  5  Cent.  Law  Journal.  517;  Trebilcox  v.  McAlplne,  46  Hun. 
469;  see  St.  L.  etc.  R.  R.  Co.  v.  Weaver.  35  Kans.  412)  but  are  not 
bound  iHanley  v.  Donoghue,  116  U.  S  i:  Eastman  v.  Crosby,  90 
Mass.  256.  on  individual  liability  of  a  stockholder  in  a  foreign 
corporation)  to  take  notice  of  the  law  of  any  other  State. 
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e  from  the  right  of  a  people 
lint  in  the  place  of  another 
xdoned.  From  it  were  implied 
onstitutional  Convention,  From 
^xj^ver  to  adopt  the  Constitution  and 
-  people  to  bind  themselves  thereby 
at  the  same  time  all  other  allegiance. 
>Tiplicd  the  power  of  the  nation  to  perform 
ictions  necessary  to  the  preserv^ation  of 
national  existence,  those  fxinctions  the  denial  of  which 
expressly  would  be  a  mockery  and  the  express  grant 
of  which  would  have  no  other  effect  than,  perhaps, 
to  cast  suspicion  upon  the  power  to  make  such  expres- 
sion. The  existence  of  the  common  law  of  the  United 
States  must  be  implied,  and  that  which  must  be  implied 
cannot  be  expressed.  The  common  law  of  the  United 
States  and  the  right  to  recognize  it  could  not  be  more 
plainly  expressed  than  it  is  in  the  fact  of  national  exist-- 
ence  and  the  assertion  thereof, 

A  very  conclusive  illustration  of  this  is  fotmd  in 
the  fact  that  if  the  Congress  of  the  United  States 
should  pass  a  law  and  the  legislatures  of  all  the  States 
should  vote  each  by  a  tinanimous  vote  to  repeal  that 
law,  the  repeal  would  be  the  most  absurd  contradiction. 
The  Congress  of  the  United  States  represents  the  same 
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electorate  as  the  legislatures  of  the  States  and  was 
given  powers  for  its  own  exclusive  exercise,  anything 
in  the  Constitution  and  laws  of  any  of  the  States  to 
the  contrary  notwithstanding.  It  may  be  said  that  the 
Supreme  Court  of  the  United  States  could  declare  the 
law  unconstitutional.  This  concedes  the  very  ques- 
tion. The  Supreme  Court  of  the  United  States,  more 
powerful  than  the  legislatures  of  all  the  States  acting 
in  accord,  acts  under  the  common  law  of  the  United 
States,  and  is  the  court  of  final  appeal  upon  the  very- 
implications  of  that  law  which  imderlie  the  existence 
and  powers  of  the  nation.  And  the  Supreme  Court  of 
the  United  States  depends  for  its  power  to  declare  a 
statute  unconstitutional,  not  upon  expressed  grant  of 
power,  but  upon  the  implications  of  the  common  law 
of  the  United  States.  This  very  implication  binds  the 
Supreme  Court  of  the  United  States  to  admit  the 
existence  of  the  common  law  of  the  United  States. 

It  may  be  said  that  the  limitations  in  the  Consti- 
tution would  amount  to  a  denial  of  the  existence  of  the 
common  law.  Nothing  could  deny  the  common  law 
of  the  United  States  that  did  not  deny  the  nation 
itself.  The  limitations  are  the  common  law  or  a  part 
thereof,  and  that  part  is  subject  to  implication  from  the 
rest.  An  example  of  the  self-asserting  force  of  the 
common  law  was  seen  in  the  decision  of  the  Northern 
Seciirities  Case.^ 

*  In  the  opinion  of  the  court  in  this  case,  Mr.  Justice  Harlan 
rests  the  decision  upon  the  national  sovereignty  and  the  common 
law.  See  also  the  dissenting  opinion  of  Mr.  Jttstice  Brewer.  In 
presenting  the  Interstate  Commerce  Act,  Senator  Edmunds  said: 
"We  are  enacting  the  common  law."  See  W.  F.  Dana,  Monopoly 
tmder  the  National  Anti-Trust  Act,  Harvard  Law  Review,  Vol.  VII, 
339,  and  Federal  Restraints  upon  State  Regulation  of  Railroad 
Rates  of  Fare  and  Freight,  Harvard  Law  Review,  Vol.  IX,  324. 
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§  183.  Exclusion  op  National  Law  by  State 
Statutes.  —  Dtiring  the  argument  of  this  case  before 
the  Supreme  Court  of  the  United  States,  Mr.  Justice 
White  asked  the  Attorney-General  whether  the  Govern- 
ment claimed  that,  even  if  a  consolidation  of  two 
parallel  roads  was  expressly  authorized  by  the  laws 
of  the  States  under  which  they  were  incorporated, 
such  a  consolidation  nevertheless  would  be  unlawful 
under  the  Sherman  Act.  The  Attorney-General  ad- 
mitted that  such  was  the  Government's  claim,  if  the 
consolidation  might  affect  interstate  commerce.  The 
real  extent  of  this  contention  was  readily  seen  and 
commented  upon.  Mr.  Johnson,  for  the  Securities 
Company,  asserted  that  the  owner  of  the  property 
could  not  be  compelled  to  compete,  and  that  if  one 
person  instead  of  a  company  had  acquired  a  majority 
of  the  stock  of  the  two  roads,  there  could  be  no  con- 
spiracy. One  person  could  not  conspire.  And  Mr. 
B\mn  asserted  that  Marshall  had  said  that  the  powers 
of  Congress  were  limited  to  the  right  to  make  regu- 
lations for  interstate  or  foreign  commerce.  Mr.  Bimn 
also  asserted  that  the  Trust  law  had  nothing  to  do 
with  the  consolidation  of  railroads,  and  (in  response  to 
a  question  from  Mr.  Justice  White)  that  the  consoli- 
dation not  being  prohibited  by  the  States,  the  acqui- 
sition of  ownership  cannot  be  made  a  crime.  In  one 
of  the  briefs  (that  for  J.  Pierpont  Morgan,  and  others) 
the  case  of  Pearsall  *  is  recalled,  in  which  the  opinion 
recognizes  that  a  natural  person  is  entirely  at  liberty 
to  buy  all  the  shares  of  any  corporation  which  his 
means  permit.    Two  such  persons  might  own  all  the 

*  Pearsall  v.  The  Great  Northern  Railway  Company,  i6i  U.  S. 
646. 
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stock  in  two  competing  roads;  their  children  might 
intermarry,  and  the  two  original  owners  having  died, 
the  two  competing  corporations  would  be  owned  by- 
one  family.^  Would  not  that  family  have  the  right 
to  form  a  corporation,  and  would  that  corporation, 
controlling  two  competing  lines,  be  in  restraint  of 
trade  xmder  the  Anti-Trust  Act? ' 

The  arguments  against  the  power  of  the  nation 
show  too  much.  They  show  that  without  the  exercise 
of  power  to  control  commerce  by  whatever  means,  the 
acts  of  the  State  may  determine  the  form  which 
commerce  is  to  take,  and  this  finally  and  without 
correction  by  the  national  authority.  There  is  a 
power  somewhere  to  control  commerce  and  industry 
through  control  of  the  persons  engaged  in  the  acts. 
That  is  the  condition  imposed  by  the  common  law  on 
the  exercise  of  a  public  calling.     Acts  and  property 

*  This  is  the  germ  of  President  Roosevelt's  suggestion  of  limit- 
ing the  amoimt  of  property  that  can  be  inherited  by  one  person 
so  as  to  prevent  "the  inheritance  or  transmission  in  their  entirety 
of  those  forttmes  swollen  beyond  all  healthful  limits." 

*  The  fallacy  here  is  Itrniinotis.  So  long  as  the  corporations 
exist,  the  individual  owner  must  act  through  the  corporations,  and 
the  two  corporations  acting  in  obedience  to  one  mind  would  ipso 
facto  violate  the  statute.  This  reasoning  is  amply  covered  by  the 
cases.  By  the  general  corporation  laws  a  one-man  corporation  is 
impossible.  A  railroad  could  not  be  conducted  otherwise  than  by  a 
corporation  or  "  body  politic "  exercising  powers  delegated  by  the 
government.  And  the  courts  will  not  recognize  as  lawful  the  real 
power  of  one  person  in  the  control  of  a  corporation.  Broderip  v. 
Salomon,  1895,  L.  R.  2  Chancery,  323;  Salomon  v.  Salomon  &  Co. 
Ltd.,  1896  A.  C.  22;  Parker  v.  Bethel  Hotel  Co.,  96  Tennessee,  252: 
5  Thompson  Corporations,  sec.  6653;  2  Morawetz,  sec.  1009; 
Russell  V.  McLellan,  14  Pick.  69,  70;  Newton  Mfg.  Co.  v.  White, 
42  Ga.  148;  Baldwin  v,  Canfield,  26  Minn.  43.  The  reasoning 
against  a  corporation  sole  composed  of  two  corporations  realljr 
owned  by  one  man  is  all  the  stronger. 
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must  be  controlled  through  the  owner  of  the  property 
and  the  doer  of  the  acts.  Driven  by  the  inexorable 
force  of  the  logic  of  fact,  the  advocates  of  the  merger 
placed  the  power  shown  to  be  necessary  in  the  hands 
of  the  States  and  denied  it  to  the  nation.  This  is  a 
reversal  of  the  theory  of  government  and  makes  forty- 
five  States  paramoimt  to  one  sovereign.  And  for 
what  purpose  ?  In  order  to  place  the  only  power  that 
can  regulate  commerce  in  the  interest  of  public  policy 
in  the  hands  of  the  only  agency  that  cannot  exercise 
it,  and  to  take  this  power  out  of  the  only  agent  that 
can  exercise  it  in  behalf  of  the  public.  The  only  way 
to  prevent  industry  and  commerce,  distinguished  arti- 
ficially but  never  separated,  from  becoming  greater 
than  the  nation,  is  to  make  the  government  of  the 
nation  greater  than  they. 

'*The  United  States  have  now  forty-nine  legislatures  at 
work.  They  have  turned  out  an  immense  mass  of  law 
since  their  separation  from  England.^  But  immense  as  it 
is,  the  law  of  the  United  States  remains  substantially 
English  law.  An  English  barrister  would  find  himself 
quite  at  home  in  any  Federal  or  State  court,  and  would 
have  nothing  new  to  master  except  a  few  technicalities  of 
procedure  and  the  provisions  of  any  statute  which  might 
affect  the  point  he  had  to  argue;  and  the  patriarch  of 

*  The  fundamental  law  of  every  State  is  practically  identical 
with  that  of  every  other  and  with  that  of  the  United  States.  A 
classification  of  inalienable  rights  in  all  American  Constitutions 
shows  that  variety  of  statute  and  the  construction  thereof  by  the 
courts  is  merely  an  inconvenience  and  not  a  conflict  of  principle. 
What  is  needed  is  not  change  of  law  by  a  reform  of  the  national 
judicial  household.  See  Annotated  Constitution  of  State  of  New 
York,  published  for  the  Constitutional  Convention  of  1894  for  a 
complete  comparison  of  American  Constitutions.  See  also  Bryce, 
American  Commonwealth,  Vol.  I,  p.  439. 
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American  teachers  of  law  (Professor  Langdell  of  the  Law 
School  of  Harvard  University),  consistently  declining  to 
encumber  his  expositions  with  reference  to  federal  or 
State  statutes,  continues  to  discourse  on  the  Common 
Law  of  America,  which  differs  little  from  the  Common 
Law  of  England."  * 

§  184.  Uniformity  of  National  Law.  Constitu- 
tional Recognition  of  Common  Law.  —  The  law 
which  is  practically  identical  for  two  nations  must 
be  identical  for  all  the  States  of  one  nation. 

It  would  never  be  denied  that  the  Constitution  is 
common  law  for  all  the  people. 

**This  Constitution  and  the  Laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof  and  all  Treaties 
made  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  Supreme  Law  of  the  Land 
and  the  Judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding.*'  * 

■  **The  Senators  and  Representatives  before  mentioned 
and  the  members  of  the  several  State  Legislattu^s  and 
all  executive  and  judicial  officers  both  of  the  United 
States  and  of  the  several  States  shall  be  bound  by  oath 
or  affirmation  to  support  this  Constitution."  • 

The  first  ten  amendments  cannot  be  read  without 
the  conviction  that  it  was  supposed  that  the  United 
States  would  administer  the  common  law  and  that 
the  law  administered  by  the  courts  of  common  law 
would  be  that  of  the  United  States.     For  this  we  have 

*  Bryce,  Studies  in  Jiirispnidence,  96  ;  see  also  Chas.  H.  Harts- 
home,  Courts  and  Procedure  in  England  and  in  New  Jersey. 

*  Constitution  of  U.  S.  Art.  I,  sec.  2. 

*  Ibid.,  Art.  I,  sec.  3. 
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the  word  of  Hamilton.^    And  the  ten  amendments 
contained  positive  enactments  of  the  common  law. 

**  In  suits  at  common  law  where  the  value  in  contro- 
versy shall,  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,  and  no  fact  tried  by  jury  shall 
be  otherwise  reexamined  in  any  court  of  the  United 
States,  than  according  to  the  rtdes  of  the  common 
law/'» 

This  was  the  incorporation  of  the  provision  in  the 
Ordinance  of  1787,  by  which  the  original  States  and 
the  States  to  be  formed  out  of  the  Northwest  Territory 
boimd  themselves  irrevocably  to  be  governed  by  the 
common  law.  It  is  certain  that  the  common  law 
here  specified  has  been  preserved  by  the  courts  of  the 
nation.  None  of  the  States  would  be  capable  of 
preserving  a  system  of  law  for  the  reason  that  the 
law  of  no  State  is  complete  without  the  Constitution 
and  laws  of  the  United  States.  The  State  of  Rhode 
Island,  for  instance,  in  its  contribution  of  about  twenty 
volumes  of  reports  for  its  entire  history  has  not  pre- 
served even  a  system  of  law  adequate  for  its  own 
courts.  Nothing  in  the  Constitution  negatives  the 
power  of  the  national  government  to  prescribe  a 
common  law,  and  only  the  absence  at  the  time  of  the 
adoption  of  the  Constitution  of  any  apprehension  that 
the  law  should  be  other  than  uniform  can  explain  the 
failure  of  the  framers  to  insert  a  clause  forbidding 
the  States  to  pass  laws  of  any  other  than  local  appU- 
cation.  It  is  the  prerogative  and  the  duty  of  the 
national  government,  prescribed  in  the  Constitution, 

*  Federalist,  No.  27,  see  post. 

'  Seventh  Amendment  to  Constitution  of  the  United  States. 
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to  carry  out  the  Seventh  Amendment  and  to  secure 
the  blessings  of  the  common  law  throughout  the 
cotmtry. 

§  185.  Common  Law  as  a  Safeguard  to  Admin- 
istration. —  Every  nation  has  a  branch  of  law  which 
regulates  ministerial  acts.  In  the  United  States 
administrative  law  has  depended  largely  upon  the 
implications  of  imwritten  law.  These,  ciystallized 
in  decisions,  afford  a  guide  which  concerns  not  the 
government  and  its  officers  and  agents  alone  but 
every  citizen.  The  execution  of  law  and  the  adminis- 
tration of  office  are  as  important  as  theory  and  doc- 
trine, and  must  be  hedged  about  by  fundamental 
principles.  There  is  a  body  of  law  called  administra- 
tive law  which  rests  upon  the  common  law  of  the 
United  States.  The  existence  of  this  law  furnishes, 
fully  developed,  a  safeguard  against  injustice  in  the 
relation  of  officers  of  the  national  government  to 
corporations. 

§  186.  National  Adoption  of  the  Common  Law. 
—  Marshall  believed  in  the  common  law  as  the  source 
of  the  powers  of  the  national  government,  which  he 
did  so  much  to  uphold.  The  early  American  jurists 
by  unanimous  consent  reject  the  notion  that  the  law 
is  necessarily  the  command  of  a  superior/  The  Ameri- 
can doctrine  was  that  rights  of  American  citizens  were 
not  foimded  in  the  common  law  as  a  command  but 
were  inherent,  that  the  common  law  was  itself  a 
birthright.  Not  only  did  the  colonists  of  the  early 
States  and  those  who  occupied  the  territories  of  the 
new  States  carry  the  common  law  with  them,  but  its 
provisions  are  in  force  throughout  the  United  States 

*  Hammond's  Blackstone,  Introduction,  Vol.  I,  p.  112. 
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except   where   organized  societies  were  incorporated 
into  the  Union. ^ 

By  the  Ordinance  of  1787  the  common  law  was 
extended  by  the  nation  when  it  had  far  less  power 
than  tinder  the  Constitution  to  all  the  Northwest 
Territory,  and  it  need  not  even  be  assumed  that  the 
national  government  has  the  power  to  extend  the 
common  law.  It  was  here  and  remained  throughout 
the  whole  coimtry.  Louisiana,  the  alleged  Roman 
law  State,  follows  the  common  law  generally  or  the 
national  law  so  far  as  it  is  promulgated.  AH  the  colo- 
nists got  their  law  from  the  same  book,  and  the  birth 
of  the  common  law  as  a  tangible  and  ascertainable 
system  was  contemporaneous  with  the  birth  of  Ameri- 
can liberty.' 

*  Field,  C.  J.,  in  Norris  v.  Harris,  15  Calif.  226;  seeWheatonv. 
Peters,  8  Peters,  591,659.  In  Mortimer  v.  New  York  Elevated 
R.  Co.,  6  N.  Y.  Supplement,  898,  the  Superior  Court  of  the  city  of 
New  York  decided  that  neither  the  Dutch  nor  the  Roman  law  ever 
prevailed  in  the  colony  and  that  the  common  law  prevailed  from 
the  beginning.  See  The  Amiable  Nancy,  i  Paine  Rep.  117;  Manro 
V.  Almeida,  23  U.  S.  (10  Wheat.)  473. 

'  Hammond's  Blackstone,  Preface,  p.  7.  In  Mississippi  v. 
Cohn,  150  U.  S.  202,  a  case  originating  in  Louisiana,  where  the 
civil  law  prevails,  the  case  was  remanded  by  the  Supreme  Coiut  to 
the  Circuit  Court,  with  directions  to  be  heard  "upon  the  prin- 
ciples of  common  law  and  equity."  "If,"  says  Judge  Shiras,  in 
commenting  on  this  case,  "the  courts  of  the  United  States  can 
only  recognize  and  enforce  the  principles  of  the  common  law  when 
the  same  form  part  of  the  municipal  law  of  the  State,  how  comes 
it  that  the  Supreme  Court  directed  the  Circuit  Court  in  Louisiana 
to  apply  the  principles  of  common  law  and  equity,  as  they  existed 
when  the  Constitution  was  adopted,  to  the  decision  of  the  ques- 
tion of  jurisdiction  arising  in  that  case?"  Murray  r.  C.  &  N.  W. 
Ry.  Co.,  62  Fed.  24,  28.  Edward  Livingston,  a  New  York  lawyer 
who  knew  both  systems  of  law,  made  a  draft  of  two  codes,  one  for 
the  United  States  and  one  for  Loiiisiana.  That  State  owes  mora 
to  Livingston  than  to  Napoleon. 
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The  common  law  of  the  United  States  developed 
uniformly  in  the  early  States  at  the  time  of  the  forma- 
tion of  the  Union.  Uniformity  of  the  law  was  a 
natural  concomitant  of  national  tinity. 

**The  first  volume  of  the  Commentaries  was  published 
November  2,  1765,  at  a  time  when  the  thirteen  colonies 
were  just  beginning  to  have  a  sense  of  their  essential  unity 
and  of  the  need  of  a  common  law.  Nearly  all  considered 
the  conmion  law  of  England  to  be  in  force,  but  there  were 
few  books  from  which  the  law  could  be  learned,  and  few 
lawyers  who  had  been  able  to  avail  themselves  of  instruc- 
tion in  the  inns  of  court.  Appeals  to  the  king  in  council 
were  not  unknown,  but  these  were  too  expensive,  and, 
therefore,  too  few,  to  have  much  effect  in  the  unification  of 
these  various  systems  of  provincial  law.  There  was 
evident  need  of  a  work  which  should  present  the  law  of 
the  mother  country  as  a  complete  and  harmonious  system, 
and  furnish  an  authority  to  which  all  could  apply  in  the 
dearth  of  reports  and  libraries. 

**Its  reception  in  America  was  remarkable.  When  we 
consider  the  number  of  inhabitants  and  the  scantiness  of 
their  needs  in  general,  it  is  surprising  how  many  copies  of 
so  expensive  and  costly  a  work  were  taken  up  in  America 
in  a  few  years  between  its  publication  (i 765-1 769)  and 
the  cessation  of  commerce  with  England  in  1775  and  1776. 
Burke  tells  us  in  one  of  his  speeches  made  during  the  war, 
that  more  copies  of  the  Commentaries  had  been  sold  in 
America  than  in  England  itself.  There  is  abundant  evi- 
dence of  the  immediate  absorption  of  nearly  twenty -five 
hundred  copies  of  the  Commentaries  in  the  thirteen  colo- 
nies before  the  Declaration  of  Independence.  The  nat- 
ural result  must  have  been  that  this  work  became  the 
standard  authority  at  once  upon  law  in  every  American 
court,  and  especially  in  the  great  number  of  small  courts  of 
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original  common  law  jurisdiction,  by  which  the  knowledge 
of  the  conmion  law  was  most  widely  diffused.  The  effect 
was  that  upon  all  questions  of  private  law  at  least,  this 
work  stood  for  the  law  itself  throughout  the  country,  and 
at  least  for  a  generation  to  come  exercised  an  influence 
upon  the  jurisprudence  of  the  new  nation,  which  no  other 
work  has  since  enjoyed,  and  to  which  no  other  work  can 
possibly  now  attain."  * 

The  first  American  edition  of  Blackstone  was  pub- 
lished in  the  same  year  as  the  Declaration  of  Inde- 
pendence—  1776. 

Thus  the  conmion  law,  written  and  yet  unwritten, 
came  from  one  source  for  the  whole  country  and 
furnished  a  bond  of  common  rights.  While  all  this 
is  conceded  by  some  writers,  they  still  insist  that  the 
States  never  had  a  common  law  or,  if  they  did,  they  had 
the  power  to  abrogate  it  at  will  by  statute.  And  it  is 
admitted  by  these  writers  that  the  common  law  does 
exist  and  is  of  broader  sanction  than  statute.  From, 
the  assertions  into  which  those  who  maintain  that 
there  is  no  common  law  of  the  United  States  are 
betrayed,  they  are  left  to  the  alternative  of  admitting 
a  common  law  of  tmiversal  application  in  the  United 
States  or  the  entire  absence  of  any  law  having  force, 
finality,  or  sanction.     One  of  these  writers'  says: 

**That  system  of  law,  which  the  earlier  settlers  of  this 
country  brought  with  them  from  England,  and  which 
derives  its  obligation  not  from  legislative  enactments,  but 
from  universal  custom  and  immemorial  usage,  and  which 
is  the  fotmtain  of  American  jurisprudence,  is  distin- 
guished and  known  as  the  common  law.     It  consists  of 

*  Hammond's  Blackstone,  Preface,  p.  7. 

'  Bateman,  Political  and  Constitutional  Law,  sec.  59. 
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ancient  maxims  and  customs,  embodying  the  wisdom  and 
experience  of  ages,  and  forming  a  system  that  naturally 
keeps  pace  with  the  habits  and  wants  of  the  current  times.* 
Many  are  the  names  in  the  books  by  which  it  is  distin- 
guished. To  distinguish  it  from  statute  law  it  is  some- 
times called  the  unwritten  law,  *lex  non  scripta*]  not 
meaning  that  it  is  at  present  merely  oral,  or  communicated 
by  word  of  mouth  alone  from  the  former  ages  to  the 
present;  for  the  montmients  and  evidences  of  o\ir  legal 
customs  are  now  contained  in  the  records  of  our  several 
courts  of  justice,  in  books  of  reports  and  judicial  decis- 
ions, and  in  the  treatises  of  learned  sages  of  the  profes- 
sion, preserved  to  us  and  handed  down  from  the  times 
of  highest  antiquity ;  but  these  parts  of  our  law  are  styled 
*  leges  non  scriptae'  because  their  original  institution  and 
authority  are  not  set  down  in  writing,  as  acts  of  the  leg- 
islature are,  but  they  receive  their  binding  power,  and 
the  force  of  law,  by  long  and  immemorial  usage,  and  by 
their  universal  reception  throughout  the  land."  ' 

Now,  keeping  in  mind  Bateman's  definition  of  the 
source,  force,  and  sanction  of  the  common  law,  as 
above  and  independent  of  promulgation  in  statutory 
form,  let  us  examine  his  assertion  that  the  common 
law  does  not  exist  as  of  the  whole  country  for  lack 
of  adoption  or  power  to  adopt.     He  says :  • 

"So  far  as  they  relate  to  civil  rights  and  remedies,  and 
the  definition  and  punishment  of  crimes  and  misdemeanors, 
the  laws  of  the  colonies  in  force  before  the  Revolution, 
including  not  only  the  common  law  of  England,  but  also 
English  statutes  in  amendment  thereof,  were  generally 
retained  and  confirmed  by  authority  of  the  people,  as 

»  Bell  V.  Ohio  &  Pennsylvania  R.  R.  Co.,  i  Casey  (25  Pa.  St.), 
161,  174. 

»  I  Blackstone,  63,  64;  Hale's  History  of  the  Common  Law,  23. 
*  Bateman,  Political  and  Constitutional  Law.  61. 
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forming  the  basis  of  the  common  law  —  of  the  several 
States;*  we  cannot  say  —  of  the  United  States,  because, 
first;  that  law  alone  which  is  common  to  the  United  States, 
but  which  is  not  called  the  *  common  law,'  is  found  solely 
in  the  organic  law  of  the  Union,  the  federal  Constitution, 
and  is  wholly  composed  of  that  Constitution  and  the  laws 
enacted  and  treaties  made  in  pursuance  thereof;  secondly, 
neither  by  the  Articles  of  Confederation,  nor  by  the  pres- 
ent Constitution  of  the  Union,  was  the  common  law  ever 
adopted  or  confirmed,  either  as  the  law  of  the  several 
States,  or  as  the  law  of  the  United  States ;  nor  was  ever 
the  government  of  the  United  States,  or  any  of  its  de- 
partments, legislative,  judicial,  or  executive,  invested  with 
power  to  adopt,  confirm,  or  administer  the  same.''  * 

But  the  organic  law  of  the  United  States  was  not  the 
only  law  common  to  the  United  States,'  for  by  Bate- 
man's  assertion  the  law  of  England,  which  applied  to 
all  the  colonists  as  Englishmen,  was  retained  in  the 
colonies.  As,  by  Bateman's  assertion,  it  was  never 
adopted  as  the  law  of  the  States,  it  must  have  been 
retained  by  the  acknowledged  rule  of  international  law 
preserving  the  law  of  the  land  tmtil  changed  by  the 
new  sovereign,  the  rule  set  forth  in  Knowlton  v.  The 
Commonwealth  of  Massachusetts.*  There  being  ad- 
mittedly no  arrangement  of  the  law  having  for  its 
object  the  change  of  the  common  law,  it  was  retained 
with  its  former  universality  of  application,  the  only 
change  being  in  the  political  law,  that  is  the  law  of 

^  Bishop's  Criminal  Law,  15,  n.  4. 

'  Citing  Chase,  C.  J.,  in  U.  S.  v.  Worrall,  2  Dallas,  395 ;  Pomeroy's 
Constitutional  Law,  sees.  739-759,  and  cases  cited. 

■  See  Reinsch  in  VI  Am.  Hist.  Review,  584,  on  English  Common 
Law  in  the  Early  American  Colonies. 

*  3  Mass.  530. 
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allegiance.  The  same  acts  which  made  the  Constitu- 
tion the  organic  law  of  the  Union  made  the  comffwn 
law,  upon  which  the  Constitution  rested  for  its  sotirce, 
sanction,  and  construction  —  the  common  law  which 
the  Constitution  expressly  preserved  —  the  common 
law,  the  law  of  the  land,  and  of  the  whole  land.  The  men 
who  framed  the  Constitution  were  all  of  the  same 
school,  and  no  dispute  of  any  principle  of  law  found 
its  way  into  the  Constitution,  a  document  broad 
enough  to  cover  aU  law.  By  Bateman's  own  assertion 
it  could  not  have  been  adopted  in  the  States,  nor  was 
it  necessary  that  it  should  be  adopted  in  the  United 
States.  By  the  force  of  the  very  assertions  of  Bate- 
man  and  by  the  rule  of  international  law,  the  common 
law  remained  as  the  law  of  the  land.*  And  Bateman 
denies  the  power  of  the  States  to  change  by  statute 
the  "common  law  of  the  United  States.*'     He  sa5rs: 

"The  great  characteristic  which  distinguishes  our  com- 
mon law  from  all  other  laws  and  systems  of  law,  and  in 
which  alone  consists  its  peculiar  genius  and  excellence,  is, 
not  that  its  rules  are  those  of  eternal  and  immutable  jus- 
tice, but  that  it  is  founded  on  the  principle  that  a  usage  or 
custom,  maxim  or  statute,  so  obviously  reasonable,  conven- 
ient and  just,  as  to  have  been  sanctioned  and  approved 
by  every  man's  reason  and  experience,  and  retained 
and    continued    from  generation    to    generation,   though 

»  See  this  principle  set  forth  by  Chief  Justice  Shaw,  in  Com- 
monwealth V.  Chapman,  13  Metcalf,  68,  quoted  supra.  See  also,  as 
to  Jamaican  law,  same  principle  in  Blankard  v.  Galdy,  2  Salkeld, 
411,  or  4  Mod.  222  (1693);  Eari  of  Derby's  Case,  2  And.  116;  Mem. 
P.  Wms.  75;  see  Cross  v.  Harrison,  16  How.  164,  settlement  of 
California;  Airhart  v.  Massieu,  98  U.  S.  491;  for  effect  of  settle- 
ment of  India  on  Hindoo  and  the  introduction  of  English  law,  see 
Advocate-General  v.  Ranee  Sumomoye  Dossee,  1863,  a  Moore's 
P.  C.,N.  S.  22. 
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the  record  and  history  of  its  origin  have  long  been 
lost,  shall  be  and  remain  of  force  and  effect  as  part  of  the 
law  of  the  land.  This  is  the  great  and  fundamental  prin- 
ciple of  our  common  law;  a  principle  which,  attracting  to 
itself  the  wisdom  and  experience  of  each  age  of  civilized 
man,  descends  from  generation  to  generation  as  an  an- 
cient inheritance,  adorned  and  improved  from  the  re- 
motest times." 

Here  Bateman  not  only  furnishes  the  reason  for 
the  original  universality  of  application  of  the  common 
law  of  the  United  States  —  the  existence  of  which  he 
denies  —  but  also  the  explanation  and  proof  of  its 
uniform  development  not  by  legislation  but  by  its 
own  inherent  force  of  self -adjustment  and  rejuvena- 
tion, and  of  its  actual  present  existence  and  universal 
application  in  the  United  States. 

§  187.  The  Common  Law  and  the  Courts:  State 
AND  National.  —  But  we  do  not  need  to  depend  upon 
deduction  where  the  fact  has  been  adjudicated  and 
established  beyond  controversy.  In  the  exhaustive 
note  to  McKennon  v.  Winn/  the  learned  annotator 
shows  that  "the  common  law  has  been  adopted  as  the 
basis  of  jurisprudence  in  every  State  of  the  Union 
except  Louisiana  and  in  that  State  in  criminal  matters." 
In  that  State,  too,  we  have  seen,  the  common  law 
practically  exists  in  all  matters  except  those  matters 
which  relate  to  tenure,  and  in  Louisiana  the  whole 
law  was  more  indebted  to  Edward  Livingston  of  New 
York  than  to  Justinian.*     Moreover,  the  territories  in 

*  22  L.  R.  A.  501. 

»  Charles  Noble  Gregory  in  Harvard  Law  Revtew,  Vol.  XIII,  344: 
William  Wirt  Howe,  ibid.  Vol.  XVI.  358.  In  Mortimer  v.  N.  Y.  El. 
Ry.  Co.,  6  N.  Y.  Supp.  898,  it  was  held  that  neither  the  Dutch  nor 
the  Roman  law  ever  prevailed  in  New  York. 
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the  Northwest  received  the  common  law  as  the  basis 
of  their  jurisprudence,  by  the  Ordinance  of  1787, 
providing  that  the  inhabitants  should  always  be 
entitled  to  the  "benefits  of  the  writ  of  habeas  corpus, 
and  of  the  trial  by  jury,  of  procedure  according  to  the 
covirse  of  the  common  law."  This  was  the  instrument 
that  destroyed  primogeniture.  It  was  adopted  by 
the  nation  xmder  an  organic  law  far  less  generous  in  its 
recognition  of  the  powers  of  the  national  government, 
and  the  sections  of  which  this  provision  was  a  part 
were  expressed  to  be  an  irrevocable  contract  between 
the  original  States  committing  them  also  to  the  com- 
mon law.  The  common  law  was  adopted  in  the  whole 
United  States  by  an  act  so  solemn  that  not  even  the 
Constitution  of  the  United  States  could  have  changed 
it,^  for  that  instrument  was  not  to  be  adopted  unani- 
mously.' 

Nor  does  the  assertion  of  a  common  law  of  the 
United  States  diminish  the  dignity  and  importance 
of  State  tribunals.  These  courts  now  are  courts  of 
original  jurisdiction  in  matters  of  common  law.  To 
say  that  the  law  they  administer  is  the  law  for  the 
Union  is  certainly  not  to  detract  from  the  importance 

*  "Shall  always  be  considered  as  articles  of  compact  between 
the  original  States  and  the  people  and  States  in  the  said  territory 
and  forever  remain  unalterable,  unless  by  common  consent." 

*  See  Old  South  Leaflets,  No.  XIII.  "We  are  accustomed  to 
praise  the  lawgivers  of  antiquity;  we  help  to  perpetuate  the  fame 
of  Solon  and  Lycurgus:  but  I  doubt  whether  one  single  law  of 
any  lawgiver,  ancient  or  modem,  has  produced  the  effects  of  more 
distinct,  marked,  and  lasting  character  than  the  Ordinance  of  1 787." 
—  Webster. 

"The  Ordinance  of  1787  belongs  with  the  Declaration  of  Inde- 
pendence and  the  Constitution.  It  is  one  of  the  three  title  deeds 
of  American  Constitutional  Libertv."  —  George  F.  Hoar. 
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of  their  decisions.  The  difficulty  now  is  that  it  is 
assumed,  in  the  face  of  the  constitutional  protection 
of  rights  of  citizens  of  other  States,  the  "full  faith 
and  credit "  clause,  and  the  so-called  comity,  that  the 
law  of  a  State  is  law  only  for  the  State  instead  of 
a  part  of  one  system  common  to  the  whole  nation. 
It  would  not  be  asserted  that  a  statute  establishing 
primogeniture  would  not  be  invalid  as  against  the 
Northwest  Ordinance  and  the  imwritten  Constitution. 
Yet  it  is  held  that  not  even  the  Federal  courts  can 
extend  the  application  of  a  State  statute  beyond  the 
State,  but  must  refrain  from  asserting  its  own  opinion  in 
the  interest  of  uniformity. 

'*  If  the  highest  tribunal  of  a  State  adopt  new  views 
as  to  the  proper  construction  of  a  statute  and  reverse 
its  former  decision,  the  Federal  Court  will  follow  the 
latest  settled  adjudications.'*  * 

In  Greene  v.  NeaVs  Lessee,^  the  Supreme  Court  of 
the  United  States  overruled  two  of  its  own  decisions, 
in  order  to  follow  the  decision  of  the  State  court  upon 
the  construction  of  a  statute.  But  the  construction 
was  only  as  to  what  the  legislature  meant  and  not 
whether  the  statute  violated  the  Constitution  of  the 
United  States.*  The  necessity  of  a  thread  of  reason 
through  the  whole  American  law  has  been  asserted,  — 
by  Mr.  Justice  Swajme  in  Gelpcke  v,  Dubuque :  * 

"It  cannot  be  expected  that  this  court  will  follow  every 
oscillation,  from  whatever  cause  arising,  that  may  possibly 

*  U.  S.  V.  Morrison,  4  Pet.  124;  Greene  v.  Neal's  Lessee,  6  id. 
291;  Leffingwell  V.  Warren,  2  Black.  599. 

>  6  Pet.  291. 

'  See  Chicago,  Milwaukee  &  St.  Paul  Railroad  Co.  v.  Minnesota, 
134  U.  S.  418- 

*  I  Wall.  205. 
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occur.  The  earlier  decisions,  we  think,  are  sustained  by 
reason  and  authority;  they  are  in  harmony  with  the  ad- 
judications of  sixteen  States  of  the  Union.  Many  of  the 
cases  are  marked  by  the  profoimdest  legal  ability.  The 
late  case  in  Iowa,  and  two  others  of  a  kindred  character 
in  another  State,  also,  overruling  earlier  adjudications, 
stand  out  as  far  as  we  are  advised,  in  unenviable  solitude 
and  notoriety.  .  .  .  The  true  rule  is  that  if  a  contract 
when  made  was  valid  by  the  laws  of  the  State  as  then 
expounded  by  all  departments  of  the  government,  and 
administered  in  its  courts  of  justice,  its  validity  and  obli- 
gation cannot  be  impaired  by  any  subsequent  action  of 
legislation  or  decision  of  its  courts  altering  the  construc- 
tion of  the  law."  * 

The  case  of  Gelpcke  v.  Dubuque  was  reaffirmed  in 
Supervisors  v.  Schenck.* 

The  common  law  of  the  United  States  does  not 
depend  for  its  determination  upon  the  courts  of  the 
States,  but  their  decisions  are  taken  merely  as  evidence 
of  the  common  law  of  the  nation.  The  correction  of 
the  State  decisions  or  the  gathering  of  the  common  law 
from  the  decisions  in  many  States  as  against  those 
of  a  single  or  a  few  States  is  not  the  only  method  of 
arriving  at  the  common  law.  **The  United  States 
in  their  national  capacity  have  no  common  law,"  said 
Kent  long  before  the  Fourteenth  Amendment,  — 

"and  their  courts  have  not  any  common  law  jurisdiction 
in  criminal  cases.  .  .  .  We  have  not,  tmder  our  federal 
government,  any  common  law  considered  as  a  source  of 
jurisdiction;  while,  on  the  other  hand,  the  common  law 
considered  merely  as  a  means  or  instrument  of  exercising 
the  jurisdiction  conferred  by  the  Constitution  and  laws  of 

»  Citing  Life  &  Trust  Co.  v.  Debolt,  i6  How.  432. 

'  5  Wall.  772. 
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the    Union,  does  exist,  and  forms  a  safe  and  beneficial 
system  of  national  jurisprudence."  * 

Thus,  if  Kent  be  taken  as  saying  that  there  is  no 
tinderlying  common  law  (which  he  does  not  neces- 
sarily say),  there  is  provision  for  the  existence  of  law 
through  the  exercise  of  the  powers  of  the  Federal  courts. 
The  truth  was  expressed  by  the  Supreme  Court  in  Swift 
V,  Tyson,^  in  this  quotation  from  Cicero.  **  Non  erit  alia 
lex  Romae,  alia  Athenis,  alia  nimc,  alia  posthac,  sed  et 
apud  omnes  gentes,  et  omni  tempore,  una  eademque 
lex  obtinebit." 

Without  the  power  to  assert  the  common  law  of  the 
United  States  or  the  power  to  assert  the  law  upon  the 
basis  of  reason  of  universal  application  throughout 
the  United  States,  there  could  be  no  real  union,  and 
the  existence  of  a  court  with  the  power  to  assert  such 
law  is  inseparable  from  existence  as  a  nation.  This 
was  the  American  doctrine  set  forth  by  Marshall.* 

**It  was,  moreover,  a  necessary  doctrine,  if  our  institu- 
tions were  to  endure.  Under  the  Articles  of  Confedera- 
tion, we  had  had  a  Supreme  Court  for  the  Confederation, 
to  pass  upon  appeals  in  Prize  cases.  Washington 
was  its  originator.  It  was  a  clumsy  device,  and  accom- 
plished little;  but  it  made  the  people  familiar  with  the 
idea  of  a  central  power  of  control  over  State  judgments.* 
When  the  Confederation  was  giving  way  to  the  nation, 
the  Convention  which  framed  the  Constitution  of  the 
United  States  truly  declared,  at  the  outset  of  their  pro- 

'  Kent's  Commentaries,  Pt.  II,  Lect.  13,  pp.  333-339. 

'  16  Pet.  19. 

■  See  Thayer,  Life  of  John  Marshall,  54;  Coxe,  Judicial  Power 
and  Unconstitutional  Legislation,  75.  216. 

*  Jameson  on  the  Old  Federal  Court  of  Appeal,  Papers  of  the 
American  Historical  Association,  III,  139;  and  Essays  on  the  Con- 
stitutional History  of  the  United  States,  I. 
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ceedings,  on  the  motion  of  Governor  Randolph,  of  Vir- 
ginia, that  a  national  judiciary  was  as  fully  a  part  of  any 
working  scheme  of  union  as  a  national  executive  or  a 
national  legislature.  Our  history  has  verified  their  opin- 
ion. 'American  experience  has  made  it  an  axiom  in 
political  science,  that  no  written  constitution  of  govern- 
ment can  hope  to  stand,  without  a  paramount  and  inde- 
pendent tribunal  to  determine  its  construction  and  to 
enforce  its  precepts  as  a  last  resort.*  ^  No  better  testi- 
mony to  the  truth  of  this  could  be  asked  than  is  afforded 
by  the  brief  history  of  the  Confederate  States  of  America. 
That  was  intended  to  rest  upon  the  agreement  of  the 
several  States,  and  not  on  the  consent  of  the  people.  It 
was  inconsistent  with  the  genius  of  such  a  government 
to  have  a  court  with  power  to  enforce  its  judgments  against 
the  members  of  the  Confederation.  Both  their  provisional 
and  their  permanent  Constitutions,  nevertheless,  provided 
for  the  existence  of  a  Supreme  Court  for  the  Confederacy. 
Had  one  been  set  up,  it  would  necessarily  have  had  power 
to  reverse  the  judgments  of  the  Supreme  Courts  of  the 
States  and  to  set  aside  State  statutes  as  contrary  to  the 
stipulations  of  the  Confederation.^  As  a  question  of  prac- 
tical politics,  this  was  unpermissible,  and  no  such  court 
was  ever  constituted.'  Without  it,  however,  the  seceding 
States  could  not  be  held  to  the  performance  of  their  mutual 
obligations.  It  was  the  story  of  the  imperfect  imion  of 
the  United  States  under  the  Articles  of  Confederation 
repeated  again,  and  with  greater  emphasis.  But  with  a 
Supreme  Court  which  was  really  supreme  the  Confederacy 
would  have  been  metamorphosed  into  a  nation."  * 

>  E.  J.  Phelps,  Address  at   the  Centennial  Celebration   of   the 
Federal  Judiciary,  Orations  and  Essays,  58. 

*  These  Constitutions  are  printed  in  Davis's  Rise  and  Fall  of 
the  Confederation  Government,  I,  640. 

*  Papers  of  American  Historical  Association,  IV,  336. 

*  Baldwin  on  Constitutional  Law,  in  Two  Centuries  of  Growth 
of  American  Law,  33. 
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"Though  the  judiciary  power  of  the  United  States 
cannot  take  cognizance  of  offences  at  common  law/  tmless 
they  have  jurisdiction  over  the  person  or  subject  matter, 
given  them  by  the  Constitution  or  laws  made  in  pursu- 
ance of  it;  yet,  when  the  jurisdiction  is  once  granted, 
the  common  law,  under  the  correction  of  the  Constitution 
and  statute  law  of  the  United  States,  would  seem  to  be  a 
necessary  and  a  safe  guide,  in  all  cases,  civil  and  crimi- 
nal, arising  under  the  exercise  of  that  jurisdiction,  and 
not  specially  provided  for  by  statute.  Without  such  a 
guide,  the  courts  would  be  left  to  a  dangerous  discretion, 
and  to  roam  at  large  in  the  trackless  field  of  their  own 
imaginations. 

**In  this  view  of  the  subject,  the  common  law  may  be 
cultivated  as  part  of  the  jurisprudence  of  the  United  States. 
It  is  the  common  jurisprudence  of  the  people  of  the  United 
States,  and  was  brought  with  them  as  colonists  from 
England,  and  established  here,  so  far  as  it  was  adapted  to 
our  institutions  and  circumstances.  It  was  claimed  by 
the  congress  of  the  United  Colonies,  in  1774,  as  a  branch 
of  those  *  indubitable  rights  and  liberties  to  which  the  re- 
spective colonies  are  entitled.'  It  fills  up  every  inter- 
stice, and  occupies  every  wide  space  which  the  statute 
law  cannot  occupy.*'  ^ 

*'  But  though  the  great  body  of  the  common  law  consists 
of  a  collection  of  principles,  to  be  found  in  the  opinions 
of  sages,  or  deduced  from  universal  and  immemorial 
usage,  and  receiving  progressively  the  sanction  of  the 
courts;  it  is,  nevertheless,  true,  that  the  common  law,  as 
far  as  it  is  applicable  to  our  situation  and  government,  has 

»  But  see  cases  involving  a  federal  right  and  the  Act  of  Con- 
gress, of  March  3,  18 19,  referring  the  definition  of  piracies  and 
felonies  to  the  common  law  or  the  law  of  nations,  and  United 
States  V.  Smith,  $  Wheaton,  153,  supporting  enforcement  of  that 
act  by  reference  to  the  common  law. 

'  Kent's  Commentaries,  Vol.  I,  341. 
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been  recognized  and  adopted  as  one  entire  system,  by  the 
constitutions  of  Massachusetts.  New  York,  New  Jersey 
and  Maryland.*  It  has  been  assumed  by  the  courts  of 
justice,  or  declared  by  statute,  with  the  hke  modifications, 
as  the  law  of  the  land  in  every  State.  It  was  imported 
by  our  colonial  ancestors,  as  far  as  it  was  applicable, 
and  was  sanctioned  by  royal  charters  and  colonial  stat- 
utes. It  is  also  the  established  doctrine,  that  English 
statutes,  passed  before  the  immigration  of  our  ancestors. 
and  applicable  to  our  situation,  and  in  amendment  of  the 
law,  constitute  a  part  of  the  common  law  of  this  coun- 
try.'" 

**  It  is  a  familiar  principle  that  statutes  are  to  be  con- 
strued in  reference  to  the  principles  of  the  common  law, 
for  it  is  not  to  be  presumed  that  the  legislature  intended 
to  make  any  innovation  upon  the  common  law,  further 
than  the  case  absolutely  requires.  This  has  been  the 
language  of  the  courts  in  every  age.'  It  is  said  also  that 
four  things  are  to  be  considered  in  the  interpretation  of 
all  statutes:  First,  what  was  the  common  law  before  the 
act?  Second,  what  was  the  mischief  against  which  the 
common  law  did  not  provide?  Third,  what  remedy  has 
the  legislature  provided  to  cure  the  defect?  Fourth,  what 
was  the  true  reason  of  that  remedy?"  * 

But  the  decisions  of  the  courts  of  the  United  States 
are  even  stronger  than  the  Commentaries  of  Kent. 
They  not  only  assert  the  existence  of  a  national  com- 
mon law,  but  refuse  to  the  so-called  laws  of  the  States 
any  other  force  than  that  of  loc^al  rules. 

'  "The  common  law  of  England  is  the  law  of  each  State  so  faf 
as  each  State  has  adopted  it."     Fleming  v.  Page,  9  How.  603.  618. 

•  Kent's  Commentaries,  I,  p.  471. 

■  Kent's  Commentaries,  I,  463,  3d  ed. 

*  White  V.  Wapfcr,  32  Barber,  250.  251;  s.  c.  25  N.  Y.  328;  Rostn 
V.  Lidgerwood  Mfjr.  Co.,  89  A.  D.  (N.  Y.)  245. 
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'*The  conclusion  of  a  State  court  as  to  the  time  when  a 
cause  of  action  accrues  in  case  of  fraud  or  conceahnent, 
based,  not  on  the  construction  of  the  State  statute  but  on 
the  view  taken  of  the  rule  of  common  law,  is  not  binding 
on  the  United  States  courts  when  called  on  to  construe 
the  common  law  and  apply  its  principles  to  cases  arising 
between  citizens  of  different  States.*'  * 

The  contrast  to  this  opinion  in  one  of  equal  force 
is  indicative  of  the  uncertainty  surrounding  an  impor- 
tant question.^  Mr.  Justice  Grosscup  is  the  author  of 
the  following: 

**  There  is  within  the  boundaries  of  the  several  States, 
no  common  law  of  the  United  States  as  a  distinct  sover- 
eignty ;  neither  the  Constitution  nor  Congress  have  adopted 
the  law,  and  the  power  of  the  nation  to  make  laws  within 
the  field  of  the  power  assigned  to  the  Constitution,  being 
exercised  only  by  express  enactments  by  Congress,  or 
by  treaties."  * 

The  expression  **conmion  law  of  sovereignty  "  is  a 
sort  of  judicial  bull.  Mr.  Justice  Grosscup  does  not 
deny  that  there  is  within  the  boundaries  of  all  the 
States  a  system  of  common  law  which  is  the  basis  of 
the  decisions  of  the  courts  of  the  United  States  in 
matters  where  they  have  jurisdiction. 

§  188.  The  Common  Law,  State  Decisions,  and 
THE  Judiciary  Act.  —  It  is  believed  that  the  former 

»  Murray  v.  Chicago  &  North  Western  R.  R.  Co.,  6a  Fed.  24. 
by  Shiras,  District  Judge.  "The  Constitution  itself  recognizes 
the  fact  of  the  continued  existence  of  the  common  law,  and  in- 
deed it  is  based  upon  the  principles  thereof,  and  its  correct  inter- 
pretation requires  that  its  provisions  shall  be  read  and  construed 
in  the  light  thereof." 

'  See  the  first  discussion  of  "Federal  Common  Law,"  in  U.  S. 
V.  Worrall,  2  Dallas,  395,  419. 

•  Swift  V.  Phil.  etc.  R.  R.  Co.,  64  Fed.  59,  Grosscup,  District 
Judge. 
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of  these  opinions  is  not  only  correct  as  a  historical 
fact  but  is  the  result  of  the  decisions  of  the  Supreme 
Court.     In  Swift  v.  Tyson/  Mr.  Justice  Catron  said : 

'*The  34th  section  of  the  judiciary  act  of  1789,  'That 
the  laws  of  the  several  States  except  where  the  Constitu- 
tion, treaties,  or  statutes  of  the  United  States  shall  other- 
wise recognize  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  coiuts  of  the  United 
States,''  has  uniformly  been  supposed  by  the  Supreme 
Court  to  be  limited  in  its  application  to  State  laws  strictly 
local:  that  is  to  say,  to  positive  statutes  of  the  States,  and 
the  construction  thereof  adopted  by  local  tribunals,  and 
to  rights  and  titles  to  things  having  a  permanent  locality, 
such  as  the  rights  and  titles  to  real  estate,  and  other  mat- 
ters immovable  and  intra-territorial  in  their  nature  and 
character.  The  section  does  not  extend  to  contracts  or 
other  instniments  of  a  commercial  nature;  the  true  inter- 
pretation and  effect  whereof  are  to  be  sought  not  in  the 
decisions  of  the  local  tribunals,  but  in  the  general  prin- 
ciples and  doctrines  of  jurisprudence.  By  all  without  the 
United  States  this  court  is  looked  to  as  the  judiciary  of 
the  whole  nation,  known  as  the  United  States." 

Practically  the  same  result  was  attained  by  the 
New  York  courts : 

*' Judicial  expositions  by  a  court  of  another  State 
of  rules  of  the  common  law  appKcable  to  commercial 
transactions,  do  not  bind  the  courts  of  this  State."  • 

But  the  courts  of  the  United  States  will  take  judicial 
notice,  in  the  proper  case,  of  the  jurisprudence  of  a 

»  16  Pet.  I. 

'  It  should  be  noticed  that  this  statute  may  be  modified.  That 
is,  however,  not  necessary,  as  it  will  appear  later,  for  the  same 
practical  result  has  been  attained  by  construction  by  the  courts. 

■  St.  Nicholas  Bank  of  New  York  v.  State  National  Bank,  128 
N.  Y.  26. 
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State,  in  the  same  manner  as  of  the  laws  of  the  United 
States.     Mr.  Justice  Story  said: 

"We  are  of  opinion  that  the  circuit  cotut  was  boimd  to 
take  judicial  notice  of  the  laws  of  Louisiana.  The  circuit 
courts  of  the  United  States  are  created  by  Congress,  not 
for  the  purpose  of  administering  the  local  law  of  a  single 
State  alone,  but  to  administer  the  laws  of  all  the  States 
of  the  Union,  in  cases  to  which  they  respectively  apply. 
The  judicial  power  conferred  on  the  general  government 
by  the  Constitution,  extends  to  many  cases  arising  under 
the  laws  of  the  different  States.  And  this  coiut  is  called 
upon,  in  the  exercise  of  its  appellate  jurisdiction,  con- 
stantly to  take  notice  of  and  administer  the  jurisprudence 
of  all  the  States.  That  jurisprudence  is,  then,  in  no  just 
sense,  a  foreign  jurisprudence,  to  be  proved,  in  the  courts 
of  the  United  States,  but  to  be  taken  notice  of  judicially 
in  the  same  manner  as  the  laws  of  the  United  States  are 
taken  notice  of  by  these  courts."  * 

And  the  cotirt  may  decide  what,  of  the  law  of  the 
State,  is  the  law} 

The  exhaustive  note  to  the  case  of  Sonstiby  v. 
Keely,*  shows  that  State  statutes  and  decisions  are  not 
the  guide  for  the  Federal  courts,  but  that  they  are 
subject  to  the  system  of  law  by  which  these  coiuts  are 
bound.     The  annotator  says : 

**  Section  721,  Revised  Statutes,  originally  section  34  of 
the  Judiciary  Act  (I  St.  92),*  concerning  the  effect  of  State 

*  Owings  V.  Hull,  9  Pet.  607. 

'  Gelpcke  v.  Dubuque,  i  Wall.  220,  Mr.  Justice  Miller  dissent- 
ing. His  position  here  throws  light  upon  his  prevailing  opinion 
in  the  Slaughter  House  Cases,  16  Wall.  36.  And  the  prevailing 
opinion  of  Mr.  Justice  Swayne  herein  is  in  conformity  with  hia 
dissent  in  those  cases. 

"  II  Fed.  580. 

*  See  Logan  v.  United  States,  144  XJ.  S.  263,  quoted  in  preface* 
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decisions  upon  the  Federal  courts  is  construed  only  to  in- 
clude civil  cases  at  common  law,  and  not  criminal  offences 
against  the  United  States;  ^  it  is  limited  strictly  to  local 
law;'  that  is  to  say  to  positive  statutes  of  the  State; "to 
private  statutes;^  and  does  not  apply  to  questions  of  a 
general  nature;'  as  to  contracts  of  a  commercial  nature, 
the  true  interpretation  of  which  is  sought  in  the  doctrine 
of  commercial  jurisprudence.*  United  States  courts  adopt 
and  follow  the  decisions  of  the  State  courts  in  questions 
which  concern  merely  the  constitutions  ^  and  the  statutes 
of  the  State,*  given  by  the  highest  State  tribunal  as  part 
of  the  law.*  It  applies  to  the  construction  of  a  law  provid- 
ing for  the  administration  of  estates,"  or  the  construction 
of  devises  creating  estates  in  fee ; "  but  the  mere  construction 
of  a  will  by  a  State  court  does  not,  as  the  construction  of 
a  statute  of  the  State,  constitute  a  rule  of  decision  for 
the  courts  of  the  United  States  unless  such  construction 
had  been  so  long  acquiesced  in  as  to  become  a  rule  of 
property."  It  applies  to  the  principles  establishing  title 
to   real  property;"   and   the   construction   by  the   State 

»  United  States  v.  Reid.  2  How.  361. 

»  Swift  V.  Tyson,  16  Pet.  i;  Boyce  v.  Tabb,  18  Wall.  546. 

•  Swift  V.  Tyson,  16  Pet.  i. 

•  Williamson  v.  Berry,  8  How.  495. 
»  Boyce  v.  Tabb,  18  Wall.  546. 

•  Swift  V.  Tyson,  16  Pet.  i. 

'  Luther  v.  Borden,  7  How.  i;  Jefferson  Branch  Bank  v.  Skclly, 
X  Black,  436. 

3  Luther  v.  Borden.  7  How.  i;  Morgan  v.  Cartenius,  20  How.  i ; 
Jefferson  Branch  Bank  v.  Skelly,  i  Black,  436. 

•  Lavin  v.  Emigrant  Industrial  Savings  Bank,  i  Fed.  Rep.  650; 
Cristy  V.  Pridgeon,  4  Wall.  196;  see  Leffingwell  v.  Warren,  3  Black. 
603;  Shelby  v.  Gay,  11  Wheat.  367. 

>•  Lavin  v.  Emigrant  Industrial  Saving  Bank,  x6  Blatch.  11. 
s.  c.  I  Fed.  Rep.  641. 

"  Van  Rensellaer  v.  Kearney,  11  How.  §97;  Carroll  v.  Lessee  of 
Carroll,  16  How.  275. 

"  Lane  v.  Vick,  3  How.  464. 

»"  Suydam  v.  Williamson,  24  How.  4*7 ;  Chicago  City  v.  Robbtns» 
.2  Black,  418. 
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supreme  court  of  the  State  statute  establishing  the  rule  of 
property.*  This  rule  of  decision  does  not  apply  to  the 
general  principles  of  equity,  not  controlled  by  local  law 
or  usage;*  nor  to  remedies  at  common  law  or  in  equity;* 
but  a  non-resident  complainant  can  ask  no  greater  relief 
than  he  would  have  were  he  to  resort  to  the  State  courts;  * 
the  rule  applies  on  questions  of  jurisdiction  of  inferior 
courts  of  the  State  under  State  laws;*  as  on  a  question  of 
subjecting  legal  and  equitable  interests  in  real  estate  to  the 
claims  of  creditors;*  but  not  to  the  practice  of  allowing 
ejectments  to  be  maintained  on  equitable  titles;^  nor  to 
State  laws  regulating  proceedings  on  executions  and  other 
process  in  suits  at  common  law;*  nor  to  all  rules  govern- 
ing procedure  and  practice;*  but  it  applies  to  rules  of  evi- 
dence;** and  to  statutes  of  limitations  of  the  State;"  as 
limitations  of  actions  and  executions  on  judgments;" 
except  where  the  laws  of  the  United  States  otherwise 
provide;"  as  in  patent  cases."  The  decisions  of  State 
courts  will  be  followed  as  to  the  construction  of  a  contract 

*  Greene  v.  Neal's  Lessee,  6  Pet.  291;  Ross  v.  Duval,  13  Pet. 
45 ;  Lauriat  v.  Stratton,  18  Blatch.  11,  s.  c.  11  Fed.  Rep.  107, 
citing  Polk's  Lessee  v.  Wendell.  9  Cranch,  98;  Jackson  v.  Chew,  la 
Wheat.  162;  Nicholson  v,  Levey,  5  Wall.  433. 

*  Neves  v,  Scott,  13  How.  a68;  Montejo  v.  Owen,  14  Blatch. 
326. 

»  Robinson  v.  Campbell,  3  Wheat.  212. 

*  Ewing  V,  St.  Louis,  5  Wall.  413. 

•  Jeter  v.  Hewitt,  22  How.  352. 

•  Nicholson  v.  Levey,  5  Wall.  433. 

'  Sheirbum  v.  De  Cordova,  24  How.  423. 

•  Wayman  v.  Southard,  10  Wheat,  i;  Ross  v,  Duval,  16  Pet.  45. 

•  Brown  v.  Van  Braam,  3  Dall.  344. 

*  Hausknecht  v.  Claypool,  i  Black,  431, 

tt  Lef&ngwell  v,  Warren,  2  Black.  599;  Sayles  v.  Oregon  Central 
R.  Co.,  6  Sawy.  31. 

"  Sayles  v.  Oregon  Central  R.  Co.,  6  Sawy.  31;  Sayles  v.  Louis- 
ville City  R.  Co..  9  Fed.  513. 

*•  Sayles  v.  Oregon  Central  R.  Co.,  6  Sawy.  31. 

»«  Ibid. 
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declared  by  the  State  court  void,  on  general  principles  of 
public  policy,  tinless  the  question  whether  the  legislation 
impairs  the  obligation  of  the  contract  is  involved ;  *  it 
applies  to  the  interpretations  of  contracts  made  by  the 
State,  as  statutes  authorizing  municipal  corporations  to 
subscribe  to  aid  railroads  extending  beyond  the  limits  of 
the  city  or  county ;  and  to  issue  bonds,  but  where  the  State 
law  has  become  uncertain  through  repeated  changes,  the 
United  States  coiuts  will  decide  upon  their  own  princi- 
ples;* the  rule  does  not  hold  in  the  question  of  a  contract 
made  by  the  State  which  would  violate  the  Constitution 
of  the  United  States ; "  but  it  applies  to  the  construction  of 
a  State  grant,  as  a  ferry  franchise."  * 

§  189.  Judicial  Opinion  as  to  Existence  of  the 
Common  Law  op  the  United  States.  —  In  the  case 
of  Wheaton  v.  Peters,  •  the  court,  in  its  opinion  by 
Mr.  Justice  McLean,  said: 

**It  is  clear  there  can  be  no  common  law  in  the  United 
States.  The  Federal  government  is  composed  of  twenty- 
four  sovereign  and  independent  States,  each  of  which  may 
have  its  local  usages,  customs,  and  common  law.     There 

*  Delmas  v.  Insurance  Co.,  14  Wall.  661;  see  Bridge  Proprietors 
V,  Hoboken  Co.,  i  Wall.  175. 

'  Gelpcke  v.  Dubuque,  i  Wall.  205;  Mitchell  v.  Burlington,  4 
Wall.  271. 

*  Bridge  Proprietors  v.  Hoboken  Co.,  i  Wall.  145;  see  Delmas 
V.  Ins.  Co.,  14  Wall.  651. 

*  Conway  v.  Taylor,  i  Black.  603. 

»  8  Pet.  658.  See  also  U.  S.  v.  Hudson  &  Godwin,  7  Cranch. 
32;  Dred  Scott  Case,  19  How.  393;  Call  Publishing  Co.  v.  The 
Western  Union  Telegraph  Co.,  181  U.  S.  92,  merely  asserts  that 
the  principles  of  the  common  law  apply  to  interstate  commercial 
transactions  except  so  far  as  they  are  modified  by  Congressional 
enactment.  See  also  Mo.  Pac.  Ry.  Co.  v.  U.  S.,  189  U.  S.  274, 
which  shows  that  the  full  exercise  of  a  common  law  power  by  the 
Supreme  Court  depends  only  upon  the  statutory  grant  of  right 
to  appear  in  the  subject  matter  by  act  of  Congress  to  a  commission. 
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is  no  principle  which  pervades  the  Union  and  has  the 
authority  of  law  that  is  not  embodied  in  the  Constitution 
or  laws  of  the  Union.  The  common  law  could  be  made 
part  of  our  Federal  system  only  by  legislative  adoption." 

As  late  as  1887,  in  the  case  of  Smith  v.  Alabama,* 
Mr.  Justice  Matthews,  writing  the  opinion  of  the  court, 
•emphatically  declared  that  there  would  be  no  legal 
objection,  either  ex  contractu  or  ex  delicto,  on  the  part 
of  a  carrier  to  those  who  employed  him,  except  for  a 
local  law  of  each  State,  and  that,  "if  the  local  law  is 
held  not  to  apply  where  the  carrier  is  engaged  in 
foreign  or  interstate  commerce,  then  in  the  absence  of 
laws  passed  by  Congress  or  presumed  to  be  adopted 
by  it,  there  can  be  no  rule  of  decision  based  on  rights 
and  duties  supposed  to  grow  out  of  the  relation  of  such 
carriers  to  the  public  or  individuals.  In  other  words, 
if  the  law  of  the  particular  State  does  not  govern  the 
relation  and  prescribe  the  rights  and  duties  which  it 
implies,  then  there  is,  and  can  be,  no  law  that  does, 
tmtil  Congress  expressly  supplies  it,  or  is  held  by 
implication  to  have  supplied  it,  in  cases  within  its 
jurisdiction  over  foreign  and  interstate  commerce." 

These  declarations  put  in  the  strongest  possible 
language  the  proposition  that  there  can  be  no  common 
law  in  the  Federal  courts  except  as  they  enforce  the 
common  law  of  the  respective  States,  or  the  Constitu- 
tion and  laws  of  the  United  States. 

This  doctrine  was  for  a  long  time  accepted  without 
much  question,  in  spite  of  the  fact  that  the  Federal 
courts  were  all  the  time  actually  rendering  decisions 
which  had  no  foundation  whatever  except  the  common 
law.     Such,  for  instance,  is  the  decision  in  New  York 

»  124  U.  S.  465. 
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Central  R.  R,  Co.  v.  Lockwood/  in  which  it  was  held 
that  a  contract  made  in  New  York,  exempting  a 
railroad  company  from  liability  of  negligence,  was 
contrary  to  public  policy,  and  therefore  void  in  the 
Federal  courts,  although  in  the  coiirts  of  the  State 
of  New  York,  the  contract  would  be  enforced  as  valid. 
Though  the  Federal  Court  adopted  a  different  common 
law  on  this  question  from  that  of  the  State  tribunals, 
Mr.  Jtistice  Matthews  in  the  case  of  Smith  v.  Alabama^ 
somewhat  amusingly  says  that  **  the  law  as  applied  is 
none  the  less  the  law  of  the  State."  If  the  common 
law  applied  in  such  case  is  the  State  law,  what  business 
has  the  Federal  Court  to  repudiate  the  common  law 
doctrine  there  established,  and  make  a  diflEerent  one 
for  that  State?  The  justice  does  not  explain  how  the 
Federal  cotirts  were  given  power  to  make  State  law.* 

A  similar  situation  has  been  created  in  respect  to 
questions  of  commercial  law.  As  an  exception  to  the 
general  doctrine  that  the  Federal  courts  follow  State 
decisions  on  property  rights  in  the  different  States, 
there  is  a  long  line  of  cases  holding  that  the  Federal 
courts  are  not  controlled  by  State  decisions  on  ques- 
tions of  general  commercial  law.  These  questions, 
like  the  questions  of  public  policy,  when  not  based  on 
any  statute,  are  questions  of  common  law  purely. 
Yet  the  Federal  courts,  while  persisting  in  the  denial 
that  they  had  any  common  law,  have  repudiated  some 
of  the  common  law  doctrines  of  the  States,  and  have 
created  their  own  body  of  common  law  doctrines.* 

The  Supreme  Court  of  the  United  States  has  ex- 

»  17  Wall.  357. 

*'  Editorial  Discussion  in  Case  and  Comment. 

•  U.  S.  V.  Moore,  93  U.  S.  270;  Roehm  v.  Horst,  178  U.  S.  i. 
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pressly  decided  in  a  recent  case  that  the  common  law 
does  give  a  rule  of  decision  in  a  Federal  court  on  a 
right  not  covered  by  Federal  statutes  nor  by  State 
laws.  This  was  the  case  of  Western  Union  Telegraph 
Co.  V.  Call  Publishing  Co.,*  in  which  the  court  held 
**  that  the  principles  of  common  law  are  operative  upon 
all  interstate  commercial  transactions,  except  so  far 
as  they  are  modified  by  Congressional  enactment." 
The  court  refers  with  approval  to  the  opinion  of 
District  Judge  Shiras  in  Murray  v.  Chicago  &  N.  W.  R. 
Co.^  as  one  in  which  is  collated  a  number  of  extracts 
from  opinions,  *'all  tending  to  show  the  recognition  of 
a  general  common  law  existing  throughout  the  United 
States,  not,  it  is  true,  as  a  body  of  law  distinct  from 
the  common  law  enforced  in  the  States,  but  as  con- 
taining the  general  rules  and  principles  by  which  all 
transactions  are.  controlled,  except  so  far  as  those 
rules  and  principles  are  set  aside  by  express  statute." 
By  applying  the  common  law  to  interstate  com- 
merce the  court  does  exactly  what  Mr.  Justice  Matthews 
said  could  not  be  done.'  If  the  common  law  admin- 
istered by  Federal  courts  in  cases  outside  the  range  of 

»  181  u.  S.  92. 

'  62  Fed.  24. 

"  In  U.  S.  V.  Rodgers,  150  U.  S.  249,  the  Admiralty  jurisdiction 
was  said  to  extend  to  the  Detroit  River  connecting  the  Great 
Lakes  and  to  the  Great  Lakes,  the  inference  being  that  Congress 
had  not  intended  to  leave  places  outside  the  jurisdiction  of  any 
State  without  the  protection  of  law.  In  McKennon  v.  Winn, 
I  Oklahoma,  327,  the  court  said  that  the  Act  of  March  i,  1889, 
25  Stat.  783,  establishing  a  United  States  district  court  in  the 
Territory,  "gave  the  court  authority,  and  imposed  upon  it  the 
duty,  to  apply  the  established  rules  and  principles  of  the  common 
law  to  the  adjudication  of  those  cases  of  which  it  was  given  juris- 
diction ";  and  Pyeatt  v.  Powell,  51  Fed.  551,  is  referred  to  as  sup- 
porting that  principle. 
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State  law  is  not  a  Federal  common  law,  what  is  it? 
And,  when  this  body  of  common  law  doctrines  which 
the  Federal  courts  administer  differs  from  the  common 
law  as  the  State  courts  enforce  it,  why  is  it  not  '*  dis- 
tinct from"  the  common  law  enforced  in  the  States? 
The  langiiage  quoted  may  well  mean  merely  to  express 
the  substantial  unity  of  all  the  common  law  of  the 
country,  and  to  say  that  both  Federal  and  State 
courts  look  to  the  same  source  for  their  rules  of  decision 
in  matters  not  covered  by  statutes.  It  can  hardly 
mean  more  than  that.  The  common  law  of  the  Federal 
court  is  distinct  from  that  of  any  State  in  the  same 
sense  that  the  common  law  of  one  State  is  distinct 
from  that  of  another.  Different  jurisdictions,  whether 
Federal  or  State,  though  looking  to  the  same  body  of 
common  law  for  rules  of  decision,  act  independently 
of  each  other  in  so  doing.  The  supreme  tribunal, 
notwithstanding  the  emphatic  declarations  to  the 
contrary  contained  in  earlier  opinions  of  that  court, 
now  recognizes  the  existence  of  a  Federal  common  law 
which  the  Federal  courts  administer  unfettered  by  State 
decisions,  not  only  where  the  State  courts  have  con- 
current jurisdiction,  but  also  where  the  matters 
involved  are  not  subject  to  any  State  law,  but  are 
exclusively  within  Federal  control. 

§  190.  The  Existence  of  a  Unified  System  of 
American  Law.  —  The  argument  from  necessity  for 
the  existence  of  the  common  law  of  the  United  States 
was  made  by  Madison  in  the  Constitutional  Conven- 
tion. In  speaking  of  the  power  of  the  national  gov- 
ernment to  define  felonies  committed  on  the  high 
seas  as  mentioned  in  the  tenth  clause  of  the  Eighth 
Article,  he  said: 
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"The  test  cannot  be  a  foreign  law  nor  can  it  be  the 
law  of  the  States.  If  the  laws  of  the  States  were  to  prevail 
on  this  subject  the  citizens  of  different  States  would  be 
subject  to  different  punishments  for  the  same  offence  at  sea. 
There  would  neither  be  uniformity  nor  stability  in  the 
law.  The  proper  remedy  for  all  these  difficulties  is  to  vest 
the  power  proposed  in  the  national  legislature.'** 

Under  the  Fourteenth  Amendment,  the  same  need  for 
uniformity  exists  everywhere,  to  cover  acts  on  land  as 
well  as  on  the  seas,  for  the  same  protection  covers 
the  citizen  in  every  part  of  the  United  States.  It 
seems  reasonable  that  this  protection  existed  from 
the  beginning  and  that  the  same  argtunent  from 
necessity  applied  universally.  In  the  statement  of 
rights  made  by  t"he  first  Continental  Congress  in  1774, 
the  representatives  of  all  the  colonies  asserted,  **as 
great  constitutional  rights  inherent  in  the  people  of 
all  these  colonies,  that  they  were  entitled  to  all  the 
rights,  liberties,  and  immunities  of  natural  bom 
subjects  within  the  realm  of  England ;  to  the  common 
law  of  England,  and  especially  to  trial  by  a  jury  of  the 
vicinage ;  to  the  immunities  and  privileges  granted  and 
confirmed  to  them  by  royal  charter,  or  secured  by 
their  several  codes  or  provincial  laws,  and  to  the  right 
of  peaceably  assembling  to  consider  grievances  and  to 
petition  the  king."  * 

These  thoughts  were  still  in  the  minds  of  the  f  ramers 
of  the  Constitution  when  they  were  discussing  the 
scope  of  the  national  government,  and  it  was  the  idea 
that  there  should  be  an  underlying  system  of  law 

*  Documentary  History  of  the  United  States,  Vol.  II,  550. 
'  Journals,  I,  29;  George  Ticknor  Curtis,  Constitutional  History 
of  the  United  States,  14. 
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distinctly  national  and  extending  to  the  fundamental 
rights  of  persons.*  Nor  could  the  satire  of  Voltaire 
upon  the  diversity  of  local  laws  in  France  have  been 
lost  on  the  founders,  any  more  than  the  work  of 
D'Aguesseau  in  bringing  uniformity  into  French  law- 
was  lost  on  Story,  Webster,  and  Edward  Livingston, 
in  the  United  States,  and  on  Macaulay,  in  India. 

"The  courts  of  the  United  States  and  those  of  the 
States  are  parts  of  the  general  judicial  system  created  to 
administer  the  general  system  of  jurisprudence.*  This 
interweaving  of  the  State  and  national  courts  is  rendered 
the  more  easy,  because  as  to  matters  of  procedure  both  are 
mainly  governed  by  the  same  law.  This  is  the  old  com- 
mon law  of  England.* 

*'At  first  the  Supreme  Court  of  the 'United  States  en- 
deavored to  minimize  the  scope  of  the  Fourteenth  Amend- 
ment and  limit  its  effect  as  far  as  possible  to  the  protection 
of  the  colored  race.*  This  ruling,  however,  was  a  bare 
majority  of  the  Justices  and  was  soon  reversed.  The  new 
guaranties  of  the  personal  rights,  it  is  now  held,  apply 
to  all  men,  of  whatever  race,  color  or  citizenship,  and 
also  to  corporations,  lawfully  doing  business  in  a  State, 
whether  foreign  or  domestic' 

*'As  the  possession  of  property,  of  which  a  person 
cannot  be  deprived,  doubtless  implies  that  such  property 
may  be  acquired,  it  is  safe  to  say  that  a  State  law  which 
undertakes  to  deprive  any  class  of  persons  of  the  general 
power  to  acquire  property  would  also  be  obnoxious  to  the 

»  Madison,  Elliott's  Debates,  V,  135. 

'  Claflin  V.  Hottseman,  93  U.  S.  130,  137;  Morgan  v.  N.  Y.  Build- 
ing Ass'n,  73  Conn.  151,  46  Atl.  877;  Moore  v.  U.  S.,  91  U.  S.  279, 
274. 

•  Baldwin  in  Two  Centuries  of  Growth  of  American  Law,  29. 

•  Slaughter  House  Cases,  16  Wall.  36. 

•  Holden  v.  Hardy,  169  U.  S.  366. 
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same  provision.*  Indeed  we  may  go  a  step  further,  and  say 
that  as  property  can  only  be  legally  acquired,  as  between 
living  persons  by  contract,  a  general  provision  against 
entering  into  contracts  with  respect  to  property,  or  having 
as  their  object  the  acquisition  of  property,  would  be  equally 
invaUd."* 

It  is  recognized  practice  and  the  mandate  of  the 
Judiciary  Act  that  the  courts  of  the  United  States 
shall  follow  upon  appeal  the  law  of  the  State  as  deter- 
mined by  the  State  court.  But,  the  law  of  the  State 
having  been  construed,  the  case  may  be  decided  on 
conmion  law  principles,  as  was  done  in  Gelpcke  v, 
Dubuque.*  Decisions  of  State  courts  are  not  respected 
in  other  States,  even  under  the  circtunstance  upon  the 
existence  of  which  the  provisions  of  the  Judiciary  Act 
were  based,  namely,  the  intention  of  the  parties  that 
the  State  law  should  govern.  Of  course  these  ques- 
tions would  not  arise  if  the  contemplation  of  the  parties 
could  fairly  be  said  to  be  that  the  contract  was  made 
under  the  common  law  of  the  United  States.  Indeed, 
that  seems  to  be  the  only  way  to  preserve  the  security 
of  contract.  **The  decisions  of  the  court  of  one  State 
upon  a  question  of  commercial  law  are  not  obligatory 
upon  the  courts  of  other  States ;  and  when  such  decis- 
ions are  in  conflict  with  the  principles  of  the  common 
law  concurred  in  by  the  courts  of  this  State,  they  will 
not  control  even  as  to  contracts  made  here  but  to  be 
performed  in  the  State  where  such  decisions  were 
made."* 

*  Due  process  of  law. 

'  Holden  v.  Hardy,  169  U.  S.  306,  Opinion  of  the  Court  by  Mr. 
Jtistice  Brown. 
»  I  Wall.  200. 

*  Faulkner  v.  Hart.  82  N.  Y.  413. 
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'*The  State  courts  may  think  that  property  has  been 
taken  by  due  process  of  law,  but  the  United  States  courts 
be  of  opinion  that  there  was  want  of  due  process.*  In 
such  case  the  whole  procedure  under  State  authority^ 
whether  legislative,  executive  or  judicial,  may  be  set  aside. 
Nor  can  this  be  effected  only  by  the  Supreme  Court  of  the 
United  States.  The  Circuit  courts  of  the  United  States, 
if  appealed  to  in  an  original  suit,  have  the  same  power, 
and  their  mandate  may  defeat  the  execution  of  a  judgment 
of  the  State  court  of  last  resort.* 

"It  is  for  the  Federal  courts  also  to  say,  in  case  of  dis- 
pute, what  *  liberty'  is;  and  they  have  given  it  the  widest 
interpretation.  It  includes,  for  instance,  freedom  of  con- 
tract. No  State,  therefore,  can  limit  a  man's  right  to  sell 
his  labor  or  to  hire  labor,  on  his  own  terms,  except  so  far 
as  the  good  police  of  society  may  require.* 

"In  this  way  the  Fourteenth  Amendment  has  adjusted 
the  relations  of  the  State  to  the  United  States  in  matters 
of  fundamental  concern,  and  reset  the  very  foundations 
of  our  political  system.  Of  the  constitutional  question 
as  to  personal  rights  which  are  in  litigation  at  the  present 
time,  a  large  majority  probably  arise  under  the  first  section 
of  this  Amendment.  The  Fifteenth  Amendment  strikes 
directly  at  the  political  prerogatives  of  the  State,  with 
regard  to  its  own  people.     It  is  a  denial  of  autonomy.'*  * 

Not  only  do  the  Federal  judges  have  an  indirect 
influence  but  in  the  development  of  the  law  their 
influence  is  in  many  cases  direct  and  controlling. 
*' Questions  are  likely  to  arise  relating  to  construction 
which  have  never  been  passed  upon  by  a  State  court. 

*  Norwood  V.  Baker,  172  U.  S.  269. 

'  Baldwin,  Two  Centuries  of  Growth  of  American  Law,  36. 

*  State  V.  Julow,  129  Mo.  163;  Frorer  v.  People,  141  111.  171; 
Allgeyer  v.  Louisiana,  165  U.  S.  578. 

*  Williams  v.  Mississippi,  170  U.  S.  213. 
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If  compelled  to  make  the  first  decision,  even  in  a 
matter  of  title,  the  court  will  do  so  as  if  it  was  within 
its  own  province."  *  And  where  the  Supreme  Coiirt 
of  the  United  States  amiotmces  such  a  pioneer  decision, 
the  Circuit  courts  will  be  expected  to  follow  it,  until 
revised  and  changed  by  the  Supreme  Court,  even  if 
the  State  court  afterward  annotmces  a  contrary- 
decision  on  the  same  point.* 

This  notion  of  the  common  law  of  the  United  States 
has  been  taken  up  by  some  of  the  State  courts.  It 
will  be  seen  that  the  result  of  this  doctrine,  so  far  as 
the  matters  in  which  it  applies  are  concerned,  would  be 
that  the  State  courts  would  follow  the  law  of  the 
Federal  Court.  For,  in  most  cases,  there  is  a  right  of 
removal,  and  the  party  who  would  profit  by  the  federal 
ruling  would  not  fail  to  have  the  cause  removed.  The 
State  court  would  either  come  into  line  or  lose  its 
jurisdiction.* 

In  conflicts  for  jurisdiction  between  the  courts  in 
matters  of  interstate  commerce,  there  cannot  fail  to 
be  developed,  in  the  national  tribunals,  principles  which 
the  State  court  must  follow  or  at  times  be   in  open 

*  Loring  V,  Marsh,  2  Cliff.  469;  see  Springer  v.  Foster,  2  Story,  386. 
'  Neal  V.  Greene,  i  McLean,  18.     The  New  York  Legislature  of 

1904  was  influenced  in  its  action  upon  the  Jerome  Witness  Bill  by 
the  decision  in  Brown  v.  Walker,  161  U.  S.  591. 

•  See  Bay  V.  Coddington,  5.  Johns.  Ch.  54;  s.  c,  20  Johns.  637; 
Swift  V.  Tyson,  16  Pet.  i;  Kpnt,  3  Commentaries,  81, n.;  Dillon, 
Laws  and  Jurisprudence  of  England  and  America,  246.  The  fatal 
defect  in  the  system  of  legal  reform  inaugurated  by  David  Dudley 
Field  was  that  the  State  was  taken  as  the  basis  of  crystallization 
of  common  law  into  statutory  form.  Mr.  Field  denied  that  the 
courts  of  New  York  should  be  guided  by  the  decision  of  the  Su- 
preme Court  upon  the  commercial  contract  in  Bay  v.  Coddington. 
See  Dillon,  ubi  supra.  The  same  fallacy  is  pursued  to-day  in  the 
attempt  to  secure  uniformity  of  law  by  State  legislation. 
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conflict  with  the  final  or  concurrent  tribunal  and  with 
itself.  Nor  is  it  surprising  that,  in  the  general  pre- 
ference of  parties  for  the  advantages  of  the  fedei^l 
tribiuial,  there  should  be  a  desire  upon  the  part  of 
State  judges  to  conform.  So,  in  removals  and  in 
appeals  to  the  Federal  courts,  if  the  holding  of  the 
Federal  Court  is  manifest,  it  will  in  the  long  run  be 
adopted  by  the  courts  of  the  States.  The  greater 
the  opportunities  for  comparison,  the  greater  the 
result  of  this  ordering  of  the  national  law  by  the 
orderly  principle  of  natural  selection. 

§  191.  The  Evarts  Act.  —  The  long  evolutionary 
process  in  this  direction  culminated  in  the  passage  of 
the  Evarts  Act,  **An  Act  to  establish  circuit  courts  of 
appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  coiuts  of  the  United  States,  and  for 
other  purposes."  * 

The  court  was  to  be  the  appellate  court  of  final 
resort,  subject  to  reserving  and  referring  special  ques- 
tions to  the  Supreme  Court,  of  all  cases  where  juris- 
diction in  the  district  and  circtiit  courts  depended 
entirely  upon  opposite  parties,  patent  laws,  revenue 
laws,  criminal  laws,  and  in  admiralty  cases.  That  is, 
all  the  matters  pertaining  to  the  jurisdiction  of  the 
District  courts  such  as  admiralty  and  bankruptcy,  and 
all  the  matters  in  common  law  and  equity  where  the 
jurisdiction  of  the  Circuit  court  is  concurrent  with  that 
of  the  State  courts,*  and  all  removed  causes,  are  to  be 
decided  by  a  court  of  final  appeal,  sitting  in  the  district 

'  Acts  of  51st  Congress,  Sess.  II,  Ch.  517,  as  amended  by  27  Stat, 
at  L.  183;  28  Stat,  at  L.  666;  29  Stat,  at  L.  536;  31  Stat,  at  L.  660. 

'  In  connection  with  concurrent  jxirisdiction,  it  is  well  to  con- 
sider the  complaint  which  is  made  in  patent  matters.  It  is  said 
that  a  single  circuit  is  needed  to  bring  the  circuits  into  harmony. 
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in  which  one,  at  least,  of  the  parties  Kves,  and  per- 
forming the  same  f \mction  that  the  Supreme  Cotirt 
of  the  United  States  might  perform,  if  the  matter  were 
brought  on  appeal,  or  the  State  cotart  might  perform, 
if  the  parties  were  different  or  had  chosen  the  State 
forum.  The  effect  of  this  measure,  in  bringing  the 
local  law  and  the  common  law  of  the  nation  into  har- 
mony, will  only  be  seen  when  the  real  facts  are  shown 
with  regard  to  the  determination  of  forum.  The  make- 
up of  the  cotirt  shows  the  same  joining  of  the  local 
with  the  national  forum  as  took  place  when  the  itiner- 
ant justices  nationalized  the  law  of  England  upon 
the  basis  of  local  jurisdiction, 

*  Section  2.  This  circuit  court  of  appeals  exists  in 
each  circuit,  and  is  made  up  of  three  judges  of  whom  two 
shall  constitute  a  quorum. 

"Section  3.  The  Chief -Justice  and  the  associate  justice 
of  the  Supreme  Court  assigned  to  each  circuit,  and  the  cir- 
cuit judges  within  each  circuit,  and  the  several  district 
judges  within  each  circuit,  shall  be  competent  to  sit  as 
judges  of  the  circuit  court  of  appeals  within  their  respec- 
tive circuits.  ...  A  term  shall  be  held  annually  by  the 
circuit  court  of  appeals  in  the  several  judicial  circuits  at 
the  following  places"  —  the  places  are  nine  large  cities  — 
**  and  in  such  other  places  in  each  of  the  above  circuits  as 
said  court  may  from  time  to  time  designate." 

§  192.  Citizenship  as  a  Basis  op  Uniformity. 
Corporations  as  Persons  and  Citizens.  —  We  have 
seen  that  it  had  always  been  conceived  that  the  citizens 
of  other  States  had  a  right  to  the  national  forum.  It 
was  not,  however,  until  a  comparatively  recent  date 

The  conflicts  do  not  arise  from  difference  of  law  but  from  the 
facts  peculiar  to  patent  cases.  See  Judge  Townsend  on  Pa- 
tents, Two  Centuries  of  Growth  of  American  Law,  417. 
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that  the  right  had  been  recognized  in  any  but  a  natuial 
person.  It  had  often  been  held,  however,  that  a  cor- 
poration was  a  person,*  but  the  question  of  citizenship 
was  not  squarely  faced  at  first.  In  the  earlier  cases  it 
was  held  that  the  citizenship  of  a  corporation  for 
purposes  of  suit  was  determined  by  the  citizenship  of 
its  members.  But  this  would  not  give  to  many 
corporations  the  right  to  action  in  the  Federal  Court, 
for  if  any  of  the  opposing  parties  was  of  the  same 
State,  the  rule  ^as  that  the  Federal  Court  had  no 
jurisdiction.*  But  the  corporation  came  to  be  con- 
sidered a  citizen.  A  corporation  is  not  now  a  citizen 
of  a  State  within  the  meaning  of  many  of  the  provis- 
ions of  the  Constitution,*  but  where  the  rights  of 
property  are  concerned  and  are  sought  to  be  enforced, 
it  is  treated  as  a  citizen  of  the  State  where  it  was 
created,  within  the  clause  of  the  Constitution  extending 
the  judicial  power  of  the  United  States  to  controver- 
sies between  citizens  of  different  States.*  . 

A  municipal  corporation  is  likewise  treated  as  a 
citizen  of  the  State  within  which  it  is  situated."  And 
by  the  4th  section  of  the  Judiciary  Act  of  1887,  it  was 
provided, 

»  Railroad  v.  Ellis,  165  U.  S.  150,  165. 

•  Hope  Ins.  Co.  v.  Boardman,  5  Cranch,  57;  Curtis,  Jurisdiction 
of  United  States  Courts,  127.  Statutes  which  apply  to  "persons" 
generally  apply  to  corporations.  Proprietors,  etc.  v.  Inhabitants 
of  Ipswich,  153  Mass.  42;  People  v.  Utica  Ins.  Co.,  15  Johns.fN.  Y.) 
358.  For  a  collection  of  cases,  see  Cook  on  Corporations,  II,  sec. 
700,  notes. 

•  Elliott  on  Private  Corporations,  sec.  31;  Muller  v.  Dows,  94 
U.  S.  444. 

•  Nashua  Ry.  Co.  v.  Lowell  Ry.  Co.,  136  U.  S.  356;  Paul  v. 
Virginia,  8  Wall.  i68;  Steamship  Co.  v.  Tugman,  io6  U.  S.  ii8; 
Shaw  V.  Quincy  Mining  Co.,  145  U.  S.  444. 

'  Cowles  V.  Mercer  County,  7  Wall.  118;  City  of  Ysleta  v.  Canda, 
67  Fed.  6. 


National  Law  467 

*'that  all  national  banking  associations  established 
tinder  the  laws  of  the  United  States,  shall,  for  the  piir- 
poses  of  all  actions  by  or  against  them,  real,  personal,  or 
mixed,  and  all  stiits  in  equity,  be  deemed  citizens  of  the 
States  in  which  they  are  respectively  located;  and  in 
such  cases  the  circuit  and  district  courts  shall  not  have 
jurisdiction  other  than  such  as  they  wotdd  have  in  cases 
between  individual  citizens  of  the  same  State.  The  pro- 
visions of  this  section  shall  not  be  held  to  affect  the 
jtirisdiction  of  the  Courts  of  the  United  States  in  actions 
commenced  by  the  United  States." 

Here  was  a  recognition  of  the  common  position  of 
a  corporation  existing  under  the  laws  of  the  United 
States,  and  the  corporation  existing  under  the  laws  of 
the  States,  an  implication  of  the  existence  of  corpo- 
rations under  that  system  of  law  which  is  common  to 
the  whole  country.  We  may  say  that  the  disposition 
is  also  shown;  on  the  part  of  Congress,  to  recognize  the 
courts  of  the  States  as  concurrent  administrators  of 
this  common  law,  for  it  cannot  be  conceived  that  it 
was  the  purpose  of  Congress  to  subject  its  creature  to 
a  system  of  law  which  the  national  cotirts  might  regard 
as  wanting  basis  in  reason. 

Indeed,  the  theory  of  the  decisions  holding  that 
a  corporation  is  a  citizen,  in  the  contemplation  of  the 
provision  of  the  Constitution  with  regard  to  diverse 
citizenship,  is  one  which  must  be  taken  to  mean  that 
there  is  a  common  law  for  all  citizens.  According  to 
this  theory  a  corporation  is  conclusively  presimied 
to  be  composed  of  citizens  of  the  state  or  nation 
which  chartered  it  or  from  which  it  derived  its  power.* 

*  Louisville  C.  &  C.  R.  Co.  v.  Letson,  2  How.  314;  MuUer  v, 
Dows,  94  U.  S.  446;  Steamship  Co.  v.  Tugman,  106  U.  S.  118; 
Ohio  &  Mississippi  R.  R.  v.  Wheeler,  i  Black.  286 ;  Insurance  Co.  v. 
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The  only  basis  of  reason,  which  can  be  supposed  without 
doing  flagrant  injustice,  is  that  all  the  members  of  State 
corporations  are  entitled  to  all  the  rights  of  citizens 
of  the  United  States  under  law  common  to  all  citizens, 
for  this  is  the  only  theory  which  makes  it  just  to  give 
the  right  of  the  national  forum,  in  cases  of  diverse 
** citizenship,''  to  corporations,  the  difference  being 
immaterial  if  the  State  courts  are  bound  by  the  same 
rules  of  decision.  Recognition  of  corporations  as  ncL- 
tional  would  restore  to  State  courts  jurisdiction  where  it 
is  now  evaded,  for  a  corporation  would  be  a  citizen  in 
every  State  in  which  it  is  located. 

Francis,  ii  Wall.  210;  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  444.; 
So.  Pac.  Co.  v.  Denton,  146  U.  S.  202;  Empire  Coal  &  Transp.  Co. 
V.  Empire  Coal  &  Mining  Co.,  150  U.  S.  159.  The  fact  of  a  State 
line  is  inmiaterial ;  the  corporation  must  have  a  fixed  domicile  for 
jurisdictional  purposes.  It  is  the  District  which  is  made  the  basis, 
not  the  State  of  charter.  Galveston,  H.  &  S.  A.  Ry.  v.  Gonzales, 
38  Fed.  449,  and  authorities  there  collected.  See  Ex  parte  SchoUen- 
berger,  96  U.  S.  369;  R.  R.  v.  Koontz,  104  U.  S.  5.  Two-state  or 
consolidated  interstate  corporations  of  any  kind  are  an  anomaly 
which  will  disappear  only  with  the  endowment  of  corporations 
with  national  character  and  a  domicile  at  its  real  central  offices, 
which  there  will  then  be  no  need  to  establish  fictitiously.  See 
cases  above  and  Winn  v.  Wabash  R.  R.,  118  Fed.  55;  In  re  St. 
Paul  &  N.  P.  Ry.,  36  Minn.  85;  State  v.  Chic.  B.  &  Q.  R.  R.,  25 
Neb.  156;  Smith  v,  Boston,  C.  &  M.  R.  R.,  33  N.  H.  337:  In  re 
Sage,  70  N.  Y.  220;  Sprague  v.  Hartford  Ry.,  5  R.  I.  233;  Nashua 
&  L.  R.  R.  V.  Boston  &  L.  R.  R.,  136  U.  S.  356;  Pac.  Ry.  v.  Mo, 
Pac.  Ry.,  23  Fed.  565;  Mo.  Pac.  R.  R.  v.  Meeh.;  69  Fed.  753;  Con- 
tinental Tr.  Co.  V.  Toledo,  S.  L.  &  K.  C.  R.  R.,  82  Fed.  642;  Chic. 
&  W.  I.  R.  R.  V.  Lake  Shore  &  M.  S.  Ry.,  10  Biss.  122,  5  Fed.  19; 
Racine  &  M.  R.  R.  v.  Farmers'  L.  &  T.  Co.,  49  111.  331;  Stone  v. 
Farmers*  L.  &  T.  Co.,  116  U.  S.  307;  Quincy  R.  R.  Bridge  Co.  v, 
Adams  Coimty,  88  111.  615;  Ohio  &  M.  R.  R.v.  Weber,  96  111.  443; 
Chicago  &  N.  W.  R.  R.  v.  Auditor  Gen'l,  53  Mich.  79;  Mead  v.  N.  Y. 
etc.  R.  R.,  45  Conn.  199;  Pittsburgh  &  S.  L.  R.  R.  v.  Rothschild, 
4  Cent.  107. 
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**The  Federal  jtirisdiction  which  rests  upon  diverse 
citizenship  was  made  by  Congress  concturent  with  State 
jtirisdiction ;  but  by  the  operation  of  the  various  removal 
acts,  has  now  become  practically  exclusive,  removal  being 
at  the  option  of  either  party,  .  .  .  Nearly  fotir  fifths  of 
the  whole  volume  of  business  in  this  country  is  done  by 
corporations;  and  a  very  large  proportion  of  the  litigated 
business  of  these  corporations  is  transacted  in  the  Federal 
courts,  and  not  in  the  Courts  of  the  States  which  have 
created  these  corporations.* 

"  Private  corporations  have  the  rights  of  the  natural 
persons  who  compose  them.* 

"  The  Federal  Constitution  extends  the  judicial  power 
to  cases  between  citizens  of  different  States;  and  declares 
that  all  persons  bom  or  naturalized  here  are  citizens  of  the 
State  wherein  they  reside;  and  the  Judiciary  Act  confers 
jurisdiction  on  the  circuit  courts  between  citizens  of  the 
State  where  the  suit  is  brought  and  citizens  of  another 
State. 

**To  give  the  association  of  citizens  a  greater  right 
of  suit  in  the  courts  of  the  United  States  than  is  possessed 
by  each  and  all  of  the  individual  citizens  composing  the 
association  by  means  of  a  ptu-e  fiction  that  all  have  that 
right,  when  in  fact  none  may  have  it,  is  believed  to  be  an 
abuse  more  far-reaching  in  its  consequences  than  any  now 
existing  in  our  courts,  and  it  has  been  the  chief  cause  of  so 
choking  the  Federal  Supreme  Court  that  it  has  not  been  able 
to  handle  its  business." 

>  Alfred  Russell,  Address  to  American  Bar  Association,  August, 
1891;  25  Am.  Law.  Review,  795-803. 

*  National  authorization  of  incorporation  would  not  only  per- 
mit regulation  in  the  public  interest  but  would  secure  to  aggre- 
gations of  capital  lawful  means  of  creating  new  industries  and 
wealth.  Worthy  and  unworthy  corporate  combinations  are  alike 
forced  to  resort  to  devices. 

•  Mr.  Russell's  remark  about  the  choking  up  of  the  Supreme 
Court  seems  to  have  been  discotmted  by  the  work  of  the  Circuit 
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**The  first  case  in  these  decisions  was  a  railroad  case. 
We  now  see  daily  examples  of  a  corporation  suing  or  being 
sued  in  the  Federal  Circuit  Court  as  a  citizen  of  the  State 
incorporating  it,  when,  first,  not  one  of  the  individuals 
composing  it  is,  in  fact,  a  citizen  of  that  State;  and  when, 
second,  every  one  of  the  individuals  composing  it  is,  in 
fact,  a  citizen  of  the  same  State  with  the  opposing  party  to 
the  suit,  in  violation  of  the  rule  that  each  and  all  of  the 
persons  concerned  in  that  interest  must  be  of  a  different 
citizenship  from  each  and  all  of  the  persons  on  the  other 
side,  and  must  be  competent  to  sue,  or  liable  to  be  sued  in 
the  courts  of  the  Union;  when,  third,  all  the  business  of 
the  corporation  is  transacted  outside  of  the  State  which 
incorporated  it  and  all  its  actual  business  offices  are  outside 
of  that  State;  and  when,  fottrth,  all  these  facts  are  well 
known  to  all  concerned  in  the  suit,  including  the  court  itself 
which  takes  judicial  knowledge  of  the  Statute  of  the  in- 
corporating State  not  reqtiiring  members  or  officers  to  be 
citizens,  and  which  court  well  knows  that  the  suit  does  not 
really  involve  a  controversy  properly  within  the  jurisdiction 
tmder  the  judiciary  act. 

*'More  than  this.  It  is  conwnon  knowledge  that  as 
matter  of  fact,  aliens  or  citizens  of  other  States,  are  con- 
tinually forming  corporations,  in  a  given  State,  for  the 
purpose  of  transacting  business  and  holding  property  in  a 
third  State:  Frenchmen,  living  in  Paris,  form  land  corpora- 
tions tmder  the  laws  of  Texas ;  Englishmen,  living  in  London, 
form  mining  corporations  under  the  laws  of  Michigan; 
Dutchmen,  residents  of  Amsterdam,  form  railroad  corpora- 
tions imder  the  laws  of  Minnesota.  The  States  generally 
authorize  meetings  of  members  (that  is,  of  the  corporation 
itself)  out  of  the  State,  or  abroad,  as  well  as  meetings 
of  its  officers.  The  States  especially  authorize  business 
of  their  corporations  to  be  conducted  out  of  the  State. 

Court  of  Appeals  which  began  its  sittings  several  months  before, 
in  January,  1891. 
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The  States  even  form  corporations  and  prohibit  then 
business  to  be  done  in  the  State,  and  ordain  that  it  shall 
be  done  only  out  of  the  State,  New  Jersey  and  West 
Virginia  spawn  corporations  north,  east,  south,  west,  with 
not  a  Jerse3mian  or  a  West  Virginian  as  a  real  member. 
Massachusetts  men  form  railroad  corporations  in  Illinois 
for  railroads  from  Massachtisetts  to  the  Pacific."  * 

§  193.  Corporations  and  the  Fourteenth 
Amendment.  —  The  theory  of  the  law  as  it  stands  at 
present  is  that  corporations  should  have  the  right  to 
action  in  the  Federal  courts.  The  letter  of  the  Four- 
teenth Amendment  comprehends  this. 

"Several  Senators  who  contributed  toward  its  formation 
have  said  that  it  was  intended  by  the  framers  to  operate 
in  the  broadest  sense.  Roscoe  Conkling,  a  leading  member 
of  the  Reconstruction  Committee,  which  drafted  the 
amendment,  in  his  argtunent  in  the  San  Mateo  County 
case,*  produced  the  journal  of  the  committee  to  show 
how  the  various  provisions  came  to  be  inserted,  and  he 
said  that  individuals  and  corporations  had  been  for  some 
time  appealing  for  Congressional  protection  against  dis- 
crimination and  unfair  State  and  local  taxation,  and 
asserted  that  the  committee  intended  to  give  to  the  pro- 
vision in  the  proposed  amendment  the  broadest  possible 
scope  and  operation  for  the  benefit  of  all  persons."  ■ 

The  only  conclusion  that  can  be  drawn,  since  the 
decisions  which  have  brought  about  the  conditions 

»  See  also  Russell's  Theory  of  the  Police  Power. 

«  Law  Pamphlets,  N.  Y.  State  Lib.  Vol.  XCVII,  No.  6.  p.  25. 
The  case  was  argued  Dec.  19,  1882,  but  the  appeal  was  dismissed 
before  decision.     See  116  U.  S.  138. 

•  Alton  B.  Parker.  Chief  Judge,  N.  Y.  Ct.  of  Appeals,  Address 
to  Georgia  Bar  Association,  1903;  Am.  Law  Review,  Vol.  XXXVII, 
No.  s,  p.  654. 
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referred  to  by  Mr.  Rtissell  are  based  upon  the  Four- 
teenth Amendment  to  the  Constitution,  is  that  there 
should  be  one  law  for  all  the  corporations  and  all  the 
members,  lest  advantages,  of  which  the  law  could  never 
have  conceived,  be  given  to  individuals,  aliens  as  well 
as  citizens,  in  corporate  association,  which  are  denied 
to  citizens  as  individuals.*     In  other  words,  justice 
demands,  if  merely  to  prevent  wrong  by  operation  of 
the  law,  that  there  should  be  one  system  of  law  for 
the  whole  nation,  of  which  a  national  law  upon  corpo- 
rations should  be  a  part.     The  national  government 
has  a  deep  interest  in  the  control  of  those  bodies  which 
own  and  manage  the  real  wealth  of  the  country.     In 
time  of  war,  under  present  conditions,  the  requirement 
applied  to  ownerslup  of  American  ships  by  corpora- 
tions would  be  less  important  than  the  control  of 
many  other  sources  of  national  wealth.     It  is  not 
necessary  to  say  that  there  should  be  enacted  a  law  of 
corporations  for  the  whole  nation.     The  true  concep- 
tion of  incorporation  is  that  of  free,  public,  and  lawful 
contract.     That  it  is  free,  the  States  have  shown ;  that 
it  should  be  public,  the  requirements  of  our  law  all 
show;  that  it  should  be  in  accordance  with  all  the 
law,  is  the  fact  brought  out  by  the  present  inequali- 
ties in  rights  of  suit  in  the  Federal  courts.     The  one 
and  only  necessity  is  a  common  law  to  benefit  and 

'  The  principle  that  a  corporation  is  "found"  only  in  the  State 
of  its  charter  was  held  not  to  apply  to  an  alien  or  to  a  corporation 
created  by  a  foreign  country.  Such  a  corporation  may  be  sued 
(as  an  alien)  in  any  district  where  it  does  business.  In  re  Hohorst, 
150  U.  S.  653.  A  foreign  corporation  may  have  a  "commercial 
domioil"  so-called,  for  taxation,  Atty.  Gen'l  v.  Bay  State  Mining 
Co.,  99  Mass.  148,  153;  or  to  fix  national  character  in  time  of  war. 
Martine  v.  International  Insurance  Co.,  53  N.  Y.  339;  Driefontein 
C.  G.  Mines  v.  Janson  [1901],  2  K.  B.  419. 
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restrain  all  equally.  Partial  statutory  requirements 
varying  from  State  to  State  make  the  exercise  by 
State  and  nation  of  police  power  over  corporations 
impossible. 

§  194.  Res  Adjudicata  and  Stare  Decisis  as  a 
Basis  op  Uniformity.  —  The  admitted  rules  for  the 
development  of  the  common  law  demand  not  only  a 
imiform  or  common  law  upon  a  national  basis,  but  also 
a  well-defined  and  ascertainable  body  of  law  for  the 
whole  nation.  The  existing  rules  are  the  best  guide 
for  the  attainment  of  such  law.  They  are,  indeed, 
proof  of  its  actual  existence. 

These  niles  are  two  in  number,  and  they  are  the 
life  current  of  the  common  law  —  the  rule  of  res 
adjudicata  and  the  rule  of  stare  decisis  et  quieta  non 
movere.  These  rules  cannot  be  said  to  be  of  any 
State.  They  cannot  even  be  said  to  be  of  the  United 
States.  They  are  of  the  common  law.  Their  very 
nature  explains  why  they  cannot  be  passed  as  statutes 
of  a  State.  It  also  explains  why  the  denial  by  a  State 
statute  of  their  validity  would  have  no  effect. 

"The  two  topics  of  res  adjiuiicata  and  stare  decisis^ 
may  properly  be  treated  together,  being  of  a  cognate 
character,  the  former  controlling  parties,  the  latter  more 
especially  furnishing  a  rule  for  courts  themselves,  in  those 
matters  which  have  been  judicially  considered  and  are 
afterwards  again  brought  forward  to  be  passed  upon. 
In  general,  however,  there  is  a  distinction,  likewise,  that  the 
former  more  usually  relates  to  determinations  of  fact, 
the  latter  to  decisions  on  questions  of  law.  But  this 
distinction  does  not  destroy  the  classification  which  ren- 

*  The  following  quotations  are  from  the  standard  work  upon 
these  subjects,  Wells,  Res  Adjudicata. 
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ders  the  two  topics  capable  of  being  considered  together 
logically  and  systematically.  The  following  is  a  defini- 
tion of  the  first  principle :  * 

**  *As  we  understand  the  nile  in  respect  to  conclusive- 
ness of  verdict  and  judgment  in  a  former  trial  between 
the  same  parties,  when  the  judgment  is  used  in  pleading  as 
a  technical  estoppel,  or  is  relied  on  by  way  of  evidence 
as  conclusive  per  se,  it  must  appear  by  the  record  of  the 
prior  suit  that  the  particular  controversy  sought  to  be 
concluded  was  necessarily  tried  and  determined:  that 
is,  if  the  record  of  the  former  trial  shows  that  the  ver- 
dict could  not  have  been  rendered  without  deciding  the 
particular  matter,  it  will  be  considered  as  having  settled 
that  matter  as  to  all  future  actions  between  the  parties; 
and  further  in  cases  where  the  record  does  not  show  that 
the  matter  was  necessarily  and  directly  found  by  the  jury, 
evidence  aliunde  consistent  with  the  record  may  be  received 
to  prove  the  fact.  But  even  where  it  appears  from  in- 
trinsic evidence  that  the  matter  was  properly  within  the 
issue  controverted  in  the  present  suit,  if  it  be  not  shown 
that  the  verdict  and  judgment  necessarily  involved  its  con- 
sideration and  determination,  it  will  not  be  concluded.*  * 

**  A  definition  may  be  given  as  to  jurisdiction.  Accord- 
ing to  a  rule  laid  down  in  the  Duchess  of  Kingston's  Case,' 
a  judgment,  to  be  conclusive  afterwards,  must  be  pro- 
nounced by  a  court  of  competent  jurisdiction.  And  so  law 
courts  and  equity  courts  stand  on  the  same  footing  in  a 
large  measure.  Thus,  the  Supreme  Court  of  the  United 
States  says:*  'It  is  not  denied,  as  a  general  rule,  that  a 
fact  which  has  been  directly  tried  and  decided  by  a  court 
of  competent  jurisdiction,  cannot  be  contested  again  be- 

>  Wells,  Res  Adjudicata,  1828. 

'  Packet  Co.  v.  Sickles,  5  Wall.  592 ;  Miller,  dissenting. 

•  Duchess  of  Kingston's  Case,  2  Smith's  Leading  Cases,  617. 

*  Hopkins  v.  Lee,  6  Wheat.  113;  see  also  Babcock  v.  Camp,. 
12  Ohio  St.  36. 
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tween  the  same  parties  in  the  same  or  any  other  court. 
Hence  a  verdict  or  judgment  of  a  court  of  record,  or  a 
decree  in  chancery,  although  not  binding  on  a  stranger, 
puts  an  end  to  all  ftuther  controversy  concerning  points 
thus  decided  between  the  parties  to  such  suit.  In  this, 
there  is,  and  ought  to  be,  no  difference  between  a  verdict 
and  a  judgment  in  a  court  of  common  law  and  a  decree  of  a 
court  of  equity.  They  both  stand  on  the  same  footing, 
and  may  be  offered  in  evidence  under  the  same  limitations, 
and  it  would  be  difficult  to  assign  a  reason  why  it  should 
be  otherwise.  The  rule  has  found  its  way  into  every  system 
of  jurisprudence,  not  only  from  its  obvious  fitness  and 
propriety,  but  because  without  it  an  end  could  never  be 
put  to  litigation.  It  is,  therefore,  not  confined  in  Eng- 
land, nor  in  this  country,  to  decisions  of  the  same  court, 
or  to  the'  decisions  of  the  courts  of  concurrent  jurisdic- 
tion, but  extends  to  matters  litigated  before  competent 
tribunals  in  foreign  countries.  It  applies  to  sentences 
of  cotuts  of  admiralty,  to  ecclesiastical  tribunals  and, 
in  short,  to  every  court  which  has  proper  cognizance  of 
the  subject  matter,  so  far  as  they  profess  to  decide  the 
particular  matter  in  dispute.*'*  * 

''When  we  speak  of  foreign  judgments,  we  mean  the 
judgments  rendered  in  other  nationalities.  Those  rendered 
in  our  sister  States  occupy  a  kind  of  intermediate  position 
between  domestic  judgments  and  foreign  judgments,  and 
I  therefore  reserve  them  for  consideration  afterward  as 
partaking  in  part  of  the  dual  nature  of  both  domestic  and 
foreign  judgments.  As  to  the  United  States  courts,  they 
are  not  to  be  regarded  as  in  any  way  foreign  to  the  State 
courts,  because  they  belong  to  the  same  nationality,  and, 
moreover,  the  Constitution  and  laws  of  the  United  States 
are  the  supreme  law  of  each  individual  State;  the  laws  of 
the  States  respectively  furnish  rules  of  decision  for  the 
United  States  courts;  and  causes  may  be' removed  from  the 
*  Wells.  Res  Ad  judicata,  422,  423. 
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State  courts  into  the  United  States  courts.  And,  ftirther^ 
citizens  of  a  State  are  amenable  to  the  process  thereof, 
and  may  be  called  as  jurors  to  serve  therein,  and  their 
property  may  be  directly  levied  upon  under  executions 
issued  from  such  courts  upon  their  judgments.*  And  so  the 
seal  of  a  United  States  court  carries  its  own  exemplifica- 
tion within  a  State.' 

**Mr.  Wharton,  in  his  Conflict  of  Laws,  section  817, 
quotes  from  Bar,  a  German  legal  writer,  some  striking 
remarks  on  the  necessity  of  holding  foreign  judgments  con- 
clusive. 'The  parties  in  such  new  suit  could  then  try  the 
case  on  the  new  facts,  and  new  laws,  and  even  keeping  out 
of  view  the  fact  that  in  independent  States  distinct  sys- 
tems of  law  prevail,  it  is  probable  that  in  many  cases 
opposite  results  would  be  reached  even  on  the  same  legal 
basis."  A  domestic  cotut,  for  instance,  in  a  particular 
case,  decides  an  issue  for  the  plaintiff,  in  face  of  a  foreign 
judgment  to  the  contrary.  Either  the  plaintiff's  property 
or  person,  subsequently  coming  into  the  defendant's 
court,  the  defendant  sues  the  plaintiff  on  the  same  cause 
of  action,  and  there  recovers;  and  so  on  as  long  as  either 
party  has  anything  in  the  other's  country  which  could 
be  attached.  In  this  view,  just  so  far  as  the  principle  is 
applied,  is  business  intercourse  between  the  coimtries 
suspended;  and  the  shock  is  one  which  affects  the  subject 
equally  with  the  foreigner.  Each  suffers  equally  from  the 
failure  to  recognize  as  authoritative  the  judicial  action  of 
a  foreign  State.'"* 

The  obvious  suggestion  of  the  foregoing  statement 
of  the  law  of  res  adjudicata  is  that  in  the  United  States 

*  Barney  v.  Patterson,  6  Har.  &  J.  203. 

'  Pepoon  V.  Jenkins,  2  Johns.  Cases,  119;  Womack  v.  Dearman, 
7  Port.  (Ala.)  516. 

•  See  difference  as  to  heirship  and  assets  in  England  and  Amer- 
ica, Aspden  v.  Nixon,  4  How.  499.  The  two  foregoing  paragraphs 
are  from  Wells,  Res  Adjudicata,  510. 


National  Law  477 

there  is  either  a  common  law  or  great  unfairness.  As  to 
the  eflEect  of  the  judgment  of  a  State  court  as  a  bar  in 
foreign  countries,  the  judgment  cannot  be  said  to  be 
conclxisive  even  in  the  United  States.  For  State 
judgments  are  based  upon  State  law,  and  if  this  law  is 
in  conflict  with  the  Constitution  and  laws  of  the  United 
States,  or  if  the  matter  is  one  which  is  subject  to 
determination  by  the  national  courts,  the  judgment 
is  not  final  despite  the  decision  of  the  State  cotirt.* 
This  is  actually  true  in  the  matter  of  divorce.  The 
United  States  Supreme  Cotirt  has  decided  certain 
divorces  in  State  courts  to  be  invalid  in  other  States, 
supporting  the  courts  of  the  other  States  in  rejecting 
them.  Foreign  tfibtmals  have  followed  this  lead. 
And  as  to  bankruptcy  and  insolvency  an  assign- 
ment tmder  a  State  law  may  well  be  disregarded  in  a 
foreign  tribtmal  on  the  ground  that  it  was  subject 
to  proceedings  in  bankruptcy.  And,  too,  by  what 
rule  of  fairness  can  the  judgment  of  one  jurisdiction 
out  of  forty-five  in  this  country  bind  the  other  forty- 
four,  when  the  facts  are  ascertained  by  different 
procedure,  different  rules  of  evidence,  and  a  different 
substantive  law?  And  this  may  be  asked  with  greater 
reason  when  the  actual  parties  may  be  of  different 
States  and  the  action  may  be  brought  in  or  removed 
to  the  Circuit  Court  of  the  United  States.  For  in  the 
Federal  Court  the  same  variety  of  procedure  exists  as 
in  the  State  courts.  Under  no  other  theory  can  the 
rule  of  res  adjudicata  be  maintained  than  by  the  as- 
sumption of  a  common  law,  the  assumption  for  the 

*  The  effect  of  failure  to  appeal  is  not  of  importance  to  the 
theory  and  may  not  enter  into  the  question  at  all,  the  time  not 
having  elapsed. 
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ptirposes  of  giving  effect  equally  to  judgments  at  home 
and  abroad. 

§  195.  "Full  Faith  and  Credit"  Clause  and 
Uniformity.  —  The  assumption  of  the  common  law 
of  the  United  States  is  the  only  basis  upon  which  the 
other  ftmdamental  doctrine  of  the  common  law  can 
be  maintained,  the  doctrine  of  stare  decisis,  for  how 
can  we  stand  by  the  decisions  in  the  national  courts  if 
they  are  rendered  upon  forty-five  different  s^s  of 
rules?  Yet  they  are  not  rendered  upon  different  sets 
of  rules,  but  upon  one  rule,  that  of  the  common  law. 
Adherence  to  these  principles  demands  the  assertion 
of  the  common  law  of  the  United  States,  and  it  is 
upon  the  assertion  of  these  rules  that  the  imif  orm  and 
certain  development  of  otir  law  depends.  This  will 
appear  from  a  further  consideration  of  the  matter. 

'*The  conclusiveness  of  judgments  in  other  States  is 
expressly  provided  for  by  a  direct  provision  of  our  national 
Constitution,  namely,  *Full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  State,'  ^  so  that  if  a  judgment 
is  conclusive  in  the  State  where  it  is  pronounced,  it  is 
conclusive  ever)rwhere.  This  is  the  principle  to  be  iUtis- 
trated.  And  the  matter  of  conclusiveness  we  shall 
find  to  be  tested,  or  rather  determined,  in  large  degree 
from  the  authenticated  records  of  the  court  where  the 
judgment  was  rendered.  The  conclusiveness,  however, 
does  not  preclude  all  inquiry  into  jurisdiction  of  persons  or 
subject  matter  as  to  the  court  or  as  to  the  State  itself."  ' 

"As  early  as  181 3,  the  Supreme  Cotut  of  the  United 
States  laid  down  the  rule  which  is  now  universally  followed. 

»  Art.  IV,  sec.  i. 

*  Story  on  the  Constitution,  sec.  13 13;  Wells,  Res  A  judicata, 
sec.  518. 
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*Were  the  contention  that  judgments  of  State  cotirts 
ought  to  be  considered  prima  facie  evidence  only,  the  clause 
in  the  Constitution  would  be  utterly  unimportant  and 
illusory.  The  common  law  would  give  such  judgments  pre- 
cisely the  same  effect.  It  is  manifest,  however,  that  the  Con- 
stitution contemplated  a  power  in  Congress  to  give  a  conclusive 
effect  to  such  judgments.  And  we  can  perceive  no  national 
interpretation  of  the  Act  of  Congress,  unless  it  declares 
a  judgment  conclusive,  when  a  court  of  the  particular 
State  where  it  is  rendered  would  pronounce  the  same 
decision.** 

'*In  1839  the  same  cotut  gave  an  authoritative  inter- 
pretation of  the  constitutional  provision,  and  also  an 
explanation  of  the  ruling  just  quoted.  The  court  added: 
*It  has  been  well  said  (in  Story's  Commentaries,  183) 
that  the  Constitution  did  not  mean  to  confer  a  new  power  of 
jurisdiction,  but  simply  to  regulate  the  effect  of  the  acknow- 
ledged jurisdiction  over  persons  and  things  within  the 
State.'"' 

§  196.  The  Common  Law  and  Precedent.  —  In 
these  decisions  the  grant  of  power  to  Congress  by  the 
Constitution  to  enforce  the  national  application  of 

*  Mills  V,  Duryea,  7  Cranch,  485,  Johnson,  dissenting.  See 
approval  of  principle  in  Hampton  v.  McConnell,  3  Wheat.  234; 
Wells,  Res  Adjudicata,  sec.  519. 

•  McElmoyle  v.  Cohen,  13  Pet.  324,  327.  That  the  real  basis 
of  law  in  the  United  States  is  the  direct  relation  between  the 
nation  and  the  individual  was  asserted  more  forcibly  in  National 
Surety  Co.  v.  State  Bank  (C.  C.  A.  8th  Circuit),  61  L.  R.  A.  394. 
It  was  held  that  the  prohibition  on  Federal  courts  against  staying 
proceedings  of  a  State  court  or  of  its  officers  does  not  prevent  a 
Federal  court  from  enjoining  the  plaintiff  in  an  tmconscionable 
judgment  of  a  State  court,  from  using  it  to  extort  money  from  a 
defendant  who  ought  not,  in  equity  and  good  conscience,  to  pay 
it.  As  to  lack  of  force  of  such  a  prohibition  to  Federal  tribimals 
see  Ex  parte  Christy,  3  How.  292. 
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a  State  judgment  is  asserted,  and  the  same  power  is 
said  to  arise  also  from  the  common  law.  The  attempt 
to  assert  that  the  judgments  of  State  courts  are  valid 
in  other  States  through  a  sort  of  obligatory  comity 
and  not  through  the  tmity  of  the  judicial  system  leads 
to  odd  results.  The  necessary  consequence  is  to  make 
the  national  courts  depend,  for  the  national  scope  of 
their  judgments,  upon  the  act  of  Congress,  a  co-ordinate 
department,  having  certainly  no  greater  power  to 
extend  the  scope  of  the  action  of  the  courts  than  to 
extend  its  own  power,  both  arising  under  the  Constitu- 
tion and  being  national. 

The  aim  of  the  national  law  should  be  to  place 
within  its  admitted  and  actual  scope  those  matters 
which  demand  for  the  establishment  of  fairness  and 
safety,  as  the  basis  of  law  and  commerce,  not  only 
validity  of  judgment  all  over  the  nation,  but  certainty 
and  imiformity  of  the  rules  upon  which  judgment 
is  sought.  The  Constitution*  expressly  puts  xmder 
the  control  of  Congress  the  principle  of  res  adjudicata. 
This  principle  cannot  be  given  effect  throughout  the 
nation  without  the  extension  to  the  same  scope  of 
the  cognate  principle  of  stare  decisis.  Why  should  we 
stand  by  the  facts  of  a  case  when  they  are  not  based 
upon  a  system  of  law  by  which  we  should  determine 
them?  Only  like  systems  of  law  give  like  results,  and 
the  very  assertion  of  the  principle  of  res  adjudicata 
assimies  like  law.  Where  the  observance  of  a  judg- 
ment is  obligatory,  the  observance  of  the  law  upon  which 
judgments  are  based  should  be  obligatory.  As  it  was 
assimied  in  the  Constitution  that  only  the  national 
Congress    could    enforce    the    obligation    to    observe 

»  Art.  IV,  sec.    i. 
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judgments,  so  it  was  assumed  that  the  national  law 
alone  could  offer  a  basis  upon  which  the  obligation 
could  be  enforced.  To  give  to  the  principle  of  stare 
decisis  the  same  extension  as  res  adjudicata  is  but  to 
apply  to  the  logic  of  the  common  law  the  logic  of  the* 
Constitution  of  the  United  States.  Let  tis  see  what 
the  principle  of  stare  decisis  is. 

We  may  first  define  what  it  is  not.  It  will  be  seen 
that  that  is  not  precedent  which  would  not  be  res 
adjiidicatGy  and  vice  versa,  —  fact  and  law  being 
merged  into  the  actual  case. 

**If  the  construction  put  by  the  court  of  a  State  upon 
one  of  its  statutes  was  not  a  matter  in  judgment,  if  it 
might  have  been  decided  either  way,  without  affecting  any 
right  brought  into  question,  then  according  to  the  prin- 
ciple of  the  common  law,  an  opinion  in  such  a  question  is 
not  a  decision.  To  make  it  so  there  must  have  been  an 
application  of  the  judicial  mind  to  the  precise  question 
necessary  to  be  determined  to  fix  the  rights  of  the  parties 
and  decide  to  whom  the  property  in  contestation  belongs. 
And,  therefore,  this  court  (and  other  courts  organized 
under  the  conmion  law)  has  never  held  itself  bound  by  any 
part  of  an  opinion,  in  any  case,  which  was  not  needful  to 
the  ascertainment  of  the  right,  or  title,  in  question  between 
the  parties.  In  Cohens  v.  State  of  Virginia,*  this  court 
was  much  pressed  with  some  portion  of  its  opinion  in 
Marbury  v.  Madison.'  Marshall,  C.  J.,  said :  *  It  is  a  maxim 
that  general  expressions  of  opinion  are  to  be  taken  in 
connection  with  the  case  in  which  those  expressions  are 
used.  If  they  go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a  subsequent  suit 
when  the  very  point  is  presented.    The  reason  of  this 

»  6  Wheat.  399. 
•  I  Cranch,  137. 
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TnaTcitn  is  obvious.  The  question  actually  before  the  court 
is  investigated  with  care,  and  considered  in  its  full  extent; 
other  principles  which  may  serve  to  illustrate  it,  are  con- 
sidered in  their  relation  to  the  case  decided,  but  their 
possible  bearing  on  all  other  cases  is  seldom  completely 
investigated/  The  cases  of  Ex  parte  Christy,*  and  Jenness 
V.  Peck,'  are  an  illustration  of  the  rule  that  any  opinion 
given  here  or  elsewhere,  cannot  be  relied  upon  as  binding 
authority,  tmless  the  case  called  for  its  expression.  Its 
weight  of  reason  must  depend  upon  what  it  contains."  • 

These  expressions  of  the  effect  of  a  case  as  prece- 
dent show  that  each  case  has  in  it  a  principle  of  law 
applied  to  determined  fact.  If  either  is  changed  in  a 
succeeding  case  the  earlier  case  must  be  disregarded  in 
the  later  case.  And  so  in  the  application  of  res  adjudi- 
cata,  the  change  of  the  principle  of  law  would  invali- 
date the  earlier  one  as  a  bar,  for  the  same  reason  that 
the  application  of  a  different  principle  of  law  would 
invalidate  it  in  the  domestic  jurisdiction  as  a  prece- 
dent. The  reason  of  both  of  these  principles  lies  in  the 
policy  of  ending  litigation  after  justice  has  once  been 
done  xmder  acknowledged  rules  and  standards.  It  is 
considered  sufficient  that  there  should  be  one  deter- 
mination to  an  action.  But  an  action  cannot  be 
determined  xmtil  it  is  determined  justly.  And  no 
action  is  determined  justly  which  is  determined  upon 
the  mere  question  of  jurisdiction.  But  the  rule  refers 
also  to  that  desire  of  the  law  to  establish  a  certainty 
as  to  rights  not  only  by  litigation  but  by  the  deter- 
mination of  the  question  of  law  involved  in  the  adjudged 
case.    We  learn  only  the  past  from  experience.     Law 

*  3  How.  292. 
'  7  How.  612. 

•  Carroll  v.  Carroll,  16  How.  287. 
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aims  to  be  a  guide  for  the  present.  It  is  for  this 
reason  that  the  decided  case  is  held  as  a  gmde  for 
similar  cases.  And  there  is  an  adherence  to  the  fact 
and  the  law  —  the  fact  as  between- the  parties,  and  the 
law  for  courts  before  which  they  may  come.  If  the 
law  was  not  binding  upon  the  case,  it  cannot  be  bind- 
ing upon  the  court.  Certainly  no  one  can  assert  that 
fact  detennined  by  a  court  would  bind  where  law  would 
not.  Thus  the  principle  of  standing  by  the  decision 
and  allowing  repose  to  things  which  are  at  rest,  must, 
to  be  of  any  use  in  the  development  of  the  law,  depend 
upon  the  determination  of  not  alone  the  fact  or  the 
law,  but  the  case  actually  before  the  court.  And  upon 
this  basis  alone  may  the  common  law  become  useful 
for  the  extraction  of  the  principle  of  the  case  as  a 
guide  for  courts  and  people. 

This  idea  was  set  forth  in  the  case  of  Giblin  v.  Jordan* 
as  follows : 

**This  case  may  be  a  hard  one,  for  it  forms  no  reason 
why  former  decisions  should  be  disregarded.  The  frequent 
instances  in  which  courts  have  relaxed  rules  to  avoid  the 
consequences  of  cases  like  this  have  done  more  to  confuse 
and  complicate  the  law  than  all  other  causes  put  together. 
A  rule  once  established  and  firmly  adhered  to  may  work 
hardship,  apparently,  in  a  few  cases,  but  in  the  end  will 
have  more  beneficial  effect  than  if  constantly  deviated 
from." 

That"  is  the  reasoning  also  of  res  adjudicata.  The 
facts  in  one  case  may  be  such  that  in  another  jurisdic- 
tion the  result  would  have  been  different.  The  same 
safeguard  exists  in  respect  to  the  courts  of  another 
jurisdiction,  and  those  of  an  earlier  period  in  the  same 

*  6  California,  418;  Wells,  Res  Adjudicata,  sec.  594. 


484  National  Law 

jurisdiction,  namely,  a  common  method  of  ascer- 
taining the  facts  and  applying  principles.  This  is 
the  whole  secret  of  the  excellence  and  growth  of  the 
common  law. 

"When  a  question  of  law  has  been  well  considered 
and  deliberately  determined,  whatever  might  have  been  the 
views  of  the  court,  before  which  the  question  is  again 
brought,  had  it  been  res  nova,  it  is  not  at  liberty  to  dis- 
turb or  unsettle  such  decisions  unless  impelled  by  the  most 
cogent  reasons.  *I  cannot  legislate,' said  Lord  Kenyon, 
'but  by  industry  I  can  discover  what  my  predecessors  have 
done,  and  I  will  tread  in  their  footsteps.* "  * 

§  197.  Necessity  op  a  Single  Tribunal  of  Last 
Resort  as  to  Questions  op  Law.*  —  It  is  only  by 
adherence  to  decisions  in  the  strict  sense  of  both  res 
adjudicata  and  stare  decisis  that  judges  of  the  common 
law  in  this  country  can  ever  tread  in  the  footsteps  of 
their  predecessors  in  that  way,  so  essential  to  the 
growth  of  the  common  law,  in  which  those  who  trod 
the  path  of  the  law  "guide  us,"  as  Pardessus  said  of 
D'Aguesseau,  **  where  they  themselves  had  not  ad- 
vanced." Nor  is  it  to  be  expected  that  this  growth 
will  be  possible  where  the  determination  may  be  con- 
tintially  upset  within  the  jurisdiction  in  which  the 
common  law  is  being  developed  by  the  assertion,  of  a 
higher  jurisdiction,  that  the  judgment  was  not  foimd 
upon  the  proper  rule  of  law.  Nor  can  there  be  any 
desirable  growth  where  repose  is  had  at  the  expense 
of  a  sacrifice  of  the  law  of  the  jurisdiction  in  favor  of 

1  Baker  V.  Lorillard,  4  Comstock,  961;  Wells,  Res  Adjtidicata. 
sec.  602. 

*  See  the  quotation  in  this  sense  from  Story  on  the  Constitu- 
tion, supra,  near  beginning  of  Chapter  Vlll. 
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the  conflicting  law  of  another  jurisdiction.  For  the 
rule  of  res  adjudicata  is  not  limited  in  its  application 
to  other  jurisdictions  but  applies  merely  to  setting 
litigation  at  rest.  **The  decisions  of  inferior  courts 
are  sometimes  binding  upon  superior  courts,  although 
perhaps  more  on  the  principle  of  res  adjudicata  which 
relates  chiefly  to  fact,  than  on  that  of  stare  decisis 
which  relates  to  law."  * 

But  the  reason  in  both  cases,  of  inferior  courts  and 
of  courts  of  competent  jurisdiction  elsewhere,  is  that 
the  facts  were  determined  by  the  principles  of  a  com- 
mon law.  And  where  so  many  questions  are  subject 
to  appeal  on  the  law  to  a  common  jurisdiction,  it  is  not 
to  be  supposed  that  there  is  a  compulsion  upon  courts 
of  other  States  to  accept  fact  determined  upon  a  dis- 
tinct system  of  law  and  judgments  arrived  at  by  appli- 
cation of  different  rules  of  law.*  That  is  repugnant  to 
the  common  law  and  conflicts  with  the  expressions  and 
implications  of  the  Constitution  of  the  United  States, 
especially  with  the  Fourteenth  Amendment,  which 
allows  no  rights  to  be  concluded  without  that  due 
process  of  law  defined  by  the  common  law. 

There  is,  therefore,  no  basis  for  growth  of  the  com- 
mon law  in  the  United  States  except  upon  the  develop- 
ment of  equal  law  throughout  the  country.  For  who 
shall  say  that  a  decision  of  a  State  court  confirming  an 
abridgment  of  the  "privileges  and  immunities  of  the 
citizens  of  the  United  States"  shall  pass  into  precedent, 
so  as  to  bind  the  courts  of  a  State,  and  of  the  United 
States,  by  the  rule  of  stare  decisis,  or  the  courts  of  other 
States,  tmder  the  command  of  the  Constitution,  by  the 

*  Wells,  Res  Adjudicata,  sec.  603. 

«  So  held  in  Faulkner  v.  Hart,  82  N.  Y.  413. 
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rule  of  res  adjudicata  f  Only  that  which  is  actually 
determined  passes  and  controls/  and  nothing  is  deter- 
mined in  a  cotmtry  with  a  Constitution  such  as  ours 
imless  it  is  determined  in  accordance  with  the  common 
law  of  the  cotmtry.  It  may  be  that  the  common 
law  of  the  United  States  is  meagre,  but  it  is  controlling, 
and  the  judges  of  the  cotuts  of  every  State  are  sworn 
to  maintain  it.' 

§  198.  Conflict  op  Law  within  the  Same  System 
LEADS  TO  Injustice  and  Confusion.  -—  Actual  in- 
justice lies  in  the  very  conflict  of  jurisdiction.  This  is 
shown  by  an  attempt  to  evade  the  inevitable  confusion. 

*  The  care  that  must  be  exercised  in  following  precedent  is  well 
brought  out  in  Hall's  International  Law,  5th  edition,  1904,  p.  466, 
note,  and  p.  670,  note.  Decisions  have  been  based  upon  theories 
of  international  law  long  since  abandoned;  the  value  of  the  de- 
cision depends  upon  the  continuance  of  the  "fact  of  the  law.* 
The  cases  in  question  were  -^m.  Ins.  Co.  v.  Canter,  i  Peters,  542; 
The  Bermuda,  3  Wall.  59;  The  Springbok,  5  Wall,  i;  The  Peterhof, 
5  Wall.  28.  The  principle  by  which  the  cotu-ts  are  bound  by 
the  declarations  of  the  political  departments  of  the  national  gov- 
ernment, was  well  settled  by  Marshall  in  U.  S.  v.  Palmer,  3  Wheat. 
634  (see  also  Foster  v.  Neilson,  2  Pet.  307;  Prize  Cases,  2  Black. 
670;  Fifield  V.  Ins.  Co.,  47  Penn.  St.  166,  172),  tends  in  the  same 
direction.  Where  IntemS-tional  Law  is  a  part  of  the  Mimicipal 
Law,  and  the  determination  of  International  Law  (within  the 
power  of  one  nation)  is  exclusively  in  the  province  of  the  national 
government,  the  uncertainty  of  State  law  is  easily  seen. 

'  The  meagreness  of  State  statute  law  is  shown  by  the  provis- 
ion in  the  Real  Property  Act:  The  Descent  of  Real  Property, 
Laws  of  New  York,  1896,  Gen'l  Laws,  Vol.  I.  Ch.  547.  Art.  IX,  sec. 
291:  "In  all  cases  not  provided  for  by  the  preceding  sections  of 
this  article,  the  inheritance  shall  descend  according  to  the  course 
of  the  common  law."  The  statute  law  of  New  York  is  ample  by 
comparison  with  the  law  of  most  of  the  other  States.  The  common 
law  referred  to  cannot  be  that  of  the  State,  for  all  cases  were  put 
in  the  statute  so  far  as  they  had  arisen  or  could  be  foreseen.  The 
statute  crystallized  the  common  law  of  the  State.  The  admission 
is  that  the  law  rests  upon  a  broader  common  law. 
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"One  of  the  most  puzzling  of  the  many  difficult  points 
that  beset  the  student  of  the  Conflict  of  Laws  is  that  of 
determining  whether  a  particular  question  forms  part  of 
the  substance  or  obligation  of  a  contract,  to  be  governed 
by  the  lex  loci,  or  whether  it  is  one  of  remedy  merely,  to  be 
controlled  by  lex  fori.  Frequently  the  two  draw  so  close 
together  that  it  becomes  an  intricate  problem  to  ascertain 
whether  the  lex  loci  or  the  lex  fori  should  be  applied.  The 
purpose  is  to  propose  a  test  by  the  application  of  which  such 
problems  may  be  solved.  The  substance  of  obligation  of  a 
contract  embraces  all  the  rights  and«Uabilities  that  result 
expressly  or  impliedly  from  the  agreement  and  under- 
standing of  the  parties  —  everything  within  the  view  and 
the  intention  of  the  parties  when  they  enter  into  their 
contract.  It  is  always  and  necessarily  an  implied  part  of 
the  undertaking  of  the  parties  to  a  contract  that  the  sub- 
stance or  obligation  of  that  contract  shall  not  be  increased 
or  diminished  nor  impaired  in  any  degree  without  their 
mutual  assent,  for  that  would  be  to  create  a  new  contract 
between  them  to  which  they  have  not  agreed.  But  the  form 
of  the  law  is  often  such  that  the  matter  of  remedy  goes  to 
the  substance  of  the  contract  and,  according  to  the  princi- 
ples set  forth  above,  undermines  the  contract. 

**  Suppose  the  legislature  of  the  locus  contractus  to  enact 
the  law  of  the  fonmi,  making  it  applicable  to  the  existing 
contract.  If  the  restdt  is  that  the  obligation  of  the  contract 
is  neither  increased  nor  impaired  thereby,  then  the  point  to 
which  the  law  of  the  fonmi  relates  is  part  of  the  obligation 
or  substance  of  the  contract,  and  is  not  merely  a  matter 
of  remedy,  and  the  lex  loci,  not  the  lex  fori,  should  control. 
If,  on  the  other  hand,  the  result  is  that  the  obligation  of  the 
contract  is  not  at  all  affected,  being  neither  increased  nor 
diminished,  then  the  inquiry  relates  to  a  matter  of  remedy 
only,  and  the  lex  fori  should  govern."  * 

*  Raleigh  C.  Mimor,  Harvard  Law  Review,  Vol.  XVI,  No.  4-  A 
perfect  illustration  of  the  failure  of  American  justice  from  the  sole 
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But  most  matters  of  remedy  go  to  the  substance 
where  the  jurisdictions  are  different  in  the  great  ma- 
jority of  important  contracts.  The  criterion  set  up  is 
impossible  of  application,  for  where  the  solution  of  the 
problem  within  one  jurisdiction,  by  the  passing  of  an 
imconstitutional  statute  impairing  the  obligation  of 
contracts,  would  be  objected  to  on  that  ground,  and  the 
remedy  would  be  made  to  conform  to  the  substance 
of  the  original  contract,  it  is  not  considered  tmconsti- 
tutional  if  the  impairment  of  the  contract  arises  from 
the  laws  of  two  or  more  States,  and  the  rules  of  law 
are  said  to  be  so  rigid  that  only  an  approximation  of 
exact  jtistice  may  be  attained  in  any  case  at  bar. 
Cotirts  do  not  go  out  of  their  way  to  contravene  fixed 
principles  on  conflict  of  laws,  and  the  fact  that  the  same 
result,  if  attained  in  the  lex  loci,  by  change  of  statute, 
would  be  violative  of  the  Federal  Constitution  could 
not  be  effectively  urged  before  the  cotirt.* 

'*It  is  to  be  remembered  that  the  State  of  the  fonam, 
being  sovereign  within  its  limits,  has  the  power  (if  it 
chooses  to  exercise  it)  to  substitute  its  own  law  for  that 
of  any  foreign  State,  and  wherever  the  intent  of  the 
legislature  of  the  forum  to  do  so  is  clearly  manifested,  no 

cause  of  want  of  tinifonnity  was  given  in  Chappell  v.  Jardine,  5 1  Conn. 
64.  A  mortgage  was  made  of  certain  property  on  Ram  Island, 
then  a  part  of  New  York.  The  island  was.  by  establishment  of 
the  boundary,  determined  to  be  in  Connecticut.  The  mortgage 
was  a  New  York  mortgage.  It  had,  however,  to  be  foreclosed 
tmder  Connecticut  law.  This,  however,  furnished  no  means  of 
foreclosing  a  New  York  mortgage,  the  Connecticut  remedy  being 
adapted  to  a  mortgage  deed  conve3ring  title  to  the  mortgagee,  a 
mortgage  of  real  estate  in  New  York  creating  a  mere  chose  in  action, 
a  pledge,  a  security  for  debt.  The  Connecticut  court  could  only 
suggest  ways  out  of  an  admitted  tangle. 
*  Edwards  v.  Kearzey,  96  U.  S.  595. 
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other  coiirse  is  open  to  the  courts  of  that  State  save  to 
obey  the  legislative  will/' 

In  other  words,  the  conflict  of  laws  in  the  United 
States  is  by  another  criterion  shown  to  be  in  violation 
of  the  Constitution,  and  another  class  of  cases  is  indi- 
cated in  which  substantial  justice  can  be  attained 
only  under  a  common  law  of  the  United  States.  That 
the  recognition  of  this  conflict  as  not  unconstitutional 
is  the  chief  obstacle  to  legitimate  control  of  corpora- 
tions and  restraint  of  trade  by  State  and  nation  has 
already  been  clearly  shown.* 

§  199.  Comity  does  not  exist  between  the 
States  op  the  United  States.  —  Two  methods  have 
been  tried  to  overcome  the  confusion  ensuing  from  the 
absence  of  common  law  for  the  individuals  of  two 
associations,  or  States.  One  is  for  the  courts  of  each 
association  to  recognize  the  laws  of  the  other.  The 
other  method  is  by  the  observance  of  a  rule  giving 
members  of  each  association  all  the  rights,  in  the  other 
association,  of  the  members  thereof.  Each  of  these 
methods,  resting  upon  a  common  basis,  is  exclusive  of 
the  other  upon  principle.  Both  principles  are  asserted 
between  independent  nations  imder  the  name  of 
comity  but  at  the  option  of  the  nation  applying  them. 
Since  they  have  been  attempted  simultaneously  in 
co-ordinate  associations,  each  has  equally  failed. 

"22.  Without  entering  upon  the  subject  (which  properly 
belongs  to  a  general  treatise  upon  Public  Law)  it  may  be 
truly  said  that  no  nation  is  bound  to  respect  the  laws  of 
another  nation,  made  in  regard  to  the  subjects  of  the 
latter,  who  are  non-residents.  The  obligatory  force  of 
such  laws  of  any  nation  cannot  extend  beyond  its  own 
»  Pages  251-254,  supra. 
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territories.  And  if  such  laws  are  incompatible  with  the 
laws  of  the  country  where  such  subjects  reside,  or  interfere 
with  the  duties  which  they  owe  to  the  country  where  they 
reside,  they  will  be  disregarded  by  the  latter.  Whatever 
may  be  the  intrinsic  or  obligatory  force  of  such  laws  upon 
such  persons  if  they  should  return  to  their  native  country, 
they  can  have  none  in  other  nations  wherein  they  reside. 
Such  laws  may  give  rise  to  personal  relations  between  the 
sovereign  and  subjects,  to  be  enforced  in  his  own  domains, 
but  they  do  not  rightfidly  extend  to  other  nations.  Nor 
indeed  is  there,  strictly  speaking,  any  difference  in  this 
respect,  whether  such  laws  concern  the  persons,  or  concern 
the  property  of  native  subjects.  A  State  has  just  as  much 
intrinsic  right,  and  no  more,  to  give  to  its  own  laws  an 
extra-territorial  force  as  to  the  property  of  its  subjects 
situated  abroad,  as  it  has  in  relation  to  the  persons  of 
the  subjects  domiciled  abroad.  That  is,  as  sovereign  laws, 
they  have  no  obligation  on  either  the  person  or  the  prop- 
erty.^ When,  therefore,  we  speak  of  the  rights  of  a  State 
to  bind  its  own  native  subjects  everywhere,  we  speak  only 
of  its  own  claim  and  exercise  of  sovereignty  over  them 
when  they  return  within  its  own  territorial  jurisdiction, 
and  not  of  its  right  to  compel  or  require  obedience  to 
such  laws  on  the  part  of  other  nations  within  their  own 
territorial  sovereignty.  On  the  contrary,  every  nation 
has  an  exclusive  right  to  regulate  persons  and  things 
within  its  own  territory  according  to  its  own  sovereign 
will  and  public  policy. 

''23.  From  these  two  maxims  or  propositions  there 
follows  a  third,  and  that  is,  that  whatever  force  and  obli- 
gation the  laws  of  one  country  have  in  another  depend 
entirely  upon  the  laws  and  municipal  regulations  of  the 

*  Hall,  perhaps  the  greatest  English  authority  on  international 
law,  abandons  the  fiction  of  extra- territoriality.  The  French  law 
has  a  somewhat  different  conception.  See  Kelly's  French  Law 
of  Marriage  and  Van  D5me's  Law  of  Citizenship. 
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latter,  that  is  to  say,  upon  its  own  proper  jurisprudence 
and  polity,  and  upon  its  own  express  or  tacit  consent."  * 

**32.  It  is  difficult  to  perceive  upon  what  ground 
a  claim  can  be  raised,  to  give  any  municipal  laws  an  extra- 
territorial effect,  when  those  laws  are  prejudicial  to  the 
rights  of  other  nations,  or  to  those  of  their  subjects.'  It 
would  at  once  annihilate  the  sovereignty  and  equality  of 
every  nation  which  should  be  called  upon  to  recognize  and 
enforce  them,  or  compel  it  to  desert  its  own  proper  interest 
and  duty  to  its  own  subjects  in  favor  of  strangers,  who  were 
regardless  of  both.  A  claim  so  naked  of  any  principle  or 
just  authority  to  support  it  is  wholly  inadmissible. 

**33.  It  has  been  thought  by  some  jiirists  that  the 
term  comity  is  not  sufficiently  expressive  of  the  obligation 
of  nations  to  give  effect  to  foreign  laws  when  they  are 
not  prejudicial  to  their  own  rights  and  interests.  And  it 
has  been  suggested  that  the  doctrine  rests  on  a  deeper 
foundation,  that  it  is  not  so  much  a  matter  of  comity  or 
courtesy  as  a  matter  of  paramount  moral  duty.'  Now 
assuming  that  such  a  moral  duty  does  exist,  it  is  clearly 
one  of  imperfect  obligation,  like  that  of  beneficence,  human- 
ity and  charity.  Every  nation  must  be  the  final  judge 
for  itself,  not  only  of  the  nature  and  extent  of  the  duty, 
but  of  the  occasions  on  which  its  exercise  may  be  justly 
demanded."  * 

"38.  There  is  then  not  only  no  impropriety  in  the  use 
of  the  phrase  'comity  of  nations,'  but  it  is  the  most  appro- 
priate phrase  to  express  the  extent  and  true  foundation 
of  the  obligations  of  the  laws  of  one  nation  within  the  ter- 
ritories  of    another.*     It    is  derived   altogether  from  the 

*  Story,  Conflict  of  Laws,  citing  Huberus,  Lib.  I,  Tit.  3,  p.  2. 
>  The  Halley,  L.  R.  2  P.  C.  193,  203. 

■  Li  verm.  Dissert.  26-30. 

*  Story,  Conflict  of  Laws. 

*  See  Robinson  v.  Bland,  2  Btirr.  1077,  1079;  Blanchard  v. 
Russell,  13  Mass.  4. 
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voluntary  consent  of  the  latter,  and  is  inadmissible  when 
it  is  contrary  to  its  known  policy  or  prejudicial  to  its  inter- 
ests. In  the  silence  of  any  positive  nile  affirming  or 
denying  or  restraining  the  operation  of  foreign  laws,  courts 
of  justice  presume  the  tacit  adoption  of  them  by  their  own 
government  unless  they  are  repugnant  to  its  poUcy  or 
prejudicial  to  its  interests.*  It  is  not  comity  of  the  courts p 
but  comity  of  the  nation,  which  is  administered  and  ascer- 
tained in  the  same  way,  and  guided  by  the  same  reasoning, 
by  which  all  other  principles  of  the  municipal  law  are 
ascertained  and  guided." 

The  opinion  in  the  Bank  of  Augusta  v.  Earle'  shows 
that  there  is  a  greater  comity  between  the  States  than 
between  nations,  that  the  States  have  adopted  the 
international  law  of  comity  into  their  system  of  juris- 
prudence, that  the  United  States  courts  may  act  on 
this  law,  that,  by  tacit  consent  and  by  legislation,  the 
States  have  recognized  comity,  that  Congress  in  its 
legislation  has  regarded  it  as  adopted.  This  is  an 
error  which  arises  from  the  careless  borrowing  of  the 
word  **  comity  "  to  express  a  situation  which  differs 
essentially  from  it. 

Comity  is  voluntary ;  it  does  not  impeach  sovereignty. 
But  the  very  reason  that  the  situation  pointed  out 
exists  is  that  the  States  have  to  a  degree  parted  with 
sovereignty.  They  at  the  same  time  parted  with  the 
discretion  of  acting  in  comity.  They  mtist,  under  the 
Constitution,  act  in  comity.  This  is  not  comity;  the 
States  cannot  at  discretion  act  in  comity  with  other 
nations,  nor  with  the  other  States,  nor  with  the  para- 
mount national  government.  That  which  resembles 
comity  between  the  States  of  the  Union  is  incidental, 

*  Bateman  v.  Service,  6  App.  Cases,  P.  C.  386,  389. 

*  13  Peters.  510. 
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not  to  sovereignty,  but  to  the  negation  thereof  imposed 
by  the  Constitution  upon  the  States.  A  nation  is 
judge  of  its  own  conscience/  but  our  States  are  not, 
and  comity  between  them  is  impossible.  The  result 
of  Bank  of  Augusta  v.  Earle '  would  be  the  same  since 
the  Fotirteenth  Amendment,  but  it  would  be  reached 
by  different  language  and  reasoning.' 

Comity  implies  voluntary  recognition  of  the  deci- 
sions of  the  courts  and  of  the  laws  of  other  nations, 
but  among  the  States  of  the  United  States  such  recog- 
nition rests  upon  the  command  of  the  Constitution. 
The  only  relation  of  States  with  foreign  nations  is 
through  the  nation.  Mr.  Justice  Brown,  in  his  dissent- 
ing opinion  in  Haddock  v.  Haddock,*  said  that  it  was 
the  purpose  of  the  full  faith  and  credit  clause  to  super- 
sede the  old  doctrines  of  comity. 

"This  Constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof  and  all  treaties 
made  or  which  shall  be  made,  tmder  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and 
judges  in  every  State  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding.** • 

"The  President.  Clause  2.  He  shall  have  power,  by 
and  with  advice  and  consent  of  the  senate,  to  make  trea- 
ties, provided  two-thirds  of  the  senators  present  concur.'** 

"No  State  shall  enter  into  any  treaty,  alliance  or  con- 
federation.** ^ 

*  Vattel,  61,  62,  sees.  14,  i6. 
'  13  Peters,  519. 

•  Holden  V.  Hardy,  169  U.  S.  306;  AUgeyer  v.  Louisiana,  165  U.  S. 

578. 

*  April  12,  1906. 
»  Art.  VI,  sec.  2. 

•  Art.  II,  sec.  2.  »  Art.  I,  sec  10,  cl.  i. 
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By  these  provisions  reciprocal  legislation  with  other 
nations  or  any  attempt  thereat  is  expressly  forbidden 
to  the  States. 

And  by  the  section  last  quoted  is  made  vain  to  the 
States  the  passing  of  laws  which  are  necessary  to  sup- 
port comity.  And  the  section  prohibiting  to  the 
States  the  passing  of  laws  impairing  the  obligation  of 
contracts  has  the  same  effect.  And  each  State  is  not 
Dniy  thus  limited  in  the  laws  it  may  pass,  but  these 
laws  must  be  such  that  they  may  be  regarded  in  other 
States  without  violation  of  the  clause  against  reciprocal 
legislation. 

'*  Full  faith  and  credit  shall  be  given  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State."  * 

'*  Citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States."' 

**A11  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  and  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty  or  property,  without  due  process  of  law,  nor  deny 
any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.**  ■ 

If  a  State  may  exercise  comity  it  may  practice 
retorsion. 

**0f  the  measures  falling  short  of  war  which  it  is  per- 
mis^sible  to  take,  retorsion  and  reprisal  are  the  subjects  of 
longest  custom. 

»  Art,  IV.  sec.  i.  »  Art.  IV.  sec.  ».  cL  i. 

•  Fourteenth  Amendment,  sec.  i.  The  pri\Tle^  of  votiag.  even. 
W  P^resident.  is  extended,  in  some  States,  to  domiciled  aliens  who 
hsive  not  received  full  citizenship.   See  McQatn.  Constittttiocal  Lav. 
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"Retorsion  is  the  appropriate  answer  to  acts  which  it  is 
within  the  strict  right  of  a  state  to  do,  as  being  general  acts 
of  state  organization,  but  which  are  evidence  of  unfriend- 
liness, or  which  place  the  subjects  of  a  foreign  state  under 
special  disabilities  as  compared  with  other  strangers,  and 
result  in  injury  to  them.  It  consists  in  treating  the  subjects 
of  the  state  giving  provocation  in  an  identical  or  closely 
analogous  manner  with  that  in  which  the  subjects  of  the  state 
using  retorsion  are  treated.  Thus  if  the  productions  of  a 
particular  state  are  discouraged  or  kept  out  of  a  country 
by  differential  import  duties,  or  if  its  subjects  are  put  at  a 
disadvantage  as  compared  with  other  foreigners,  the  state 
affected  may  retaliate  upon  its  neighbors  by  like  laws  and 
tariffs."  » 

Retorsion  is  a  remedy  for  want  of  comity.  No 
State  in  the  United  States  can  practice  retorsion,  yet 
every  State  divorce  statute  and  every  State  corpora- 
tion law  is  of  that  nature.  The  Constitution  was 
adopted  to  prevent  retorsion.  Prosperous  States 
were  tapped  at  both  ends  in  their  commerce  by  poor 
States.  The  mere  mandate  of  the  Constitution  is  of 
no  effect  if  it  does  not  prevent  retorsion.  The  man- 
date properly  imderstood  is  a  prohibition  of  State 
statutes  limiting  those  rights  which  are  under  the 
protection  of  the  conmion  law  of  the  Constitution.  The 
invalidating  of  divorces  under  the  divorce  law  of  a 
State  which  recognizes  constructive  service  of  the 
defendant  was  based  in  Haddock  v.  Haddock'  upon  the 
right  of  States  to  supervise  the  status  of  their  citizens. 
Yet  that  case  impliedly  decided  that  another  State, 
whether  the  cause  of  divorce  were  nominal  there  as 

*  Hall,  International  Law,  5th  ed.  p.  367;  De  Martens,  Pr^is, 
sec.  254;  Phillimore,  iii,  sec.  7;  Bluntschli,  sec.  505;  Vattel. 

'  Decided  April  la,  1906,  by  the  United  States  Supreme  Court. 
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against  the  single  cause  of  adultery  in  the  State  of 
marriage,  might  dissolve  the  so-called  stattis  for  the 
nominal  cause  against  the  protest  of  the  defendant  of 
innocence  of  the  acts  contemplated  as  the  sole  cause 
for  divorce  at  the  time  and  in  the  State  of  the  mar- 
riage. It  is  admitted  that  marriage  is  a  contract,  but 
it  is  said  that  it  produces  status.  Yet  the  executed 
contract  has  its  content,  and  it  makes  very  little  differ- 
ence to  the  injtired  party,  saddled  with  alimony,  sepa- 
rated from  children,  and  cut  off  from  property  rights 
without  cause,  whether  the  theory  is  that  the  State  is 
injured  in  its  prerogatives  or  the  contract  has  been  dis- 
solved. Status  has  given  way  to  contract  in  our 
civilization,  and  it  would  seem,  on  principle,  that  a  law 
in  the  same  State  providing  for  the  dissolution  of  a 
marriage  contract  for  a  cause  not  contemplated  at  the 
time  of  the  marriage  would  be  an  tmconstitutional 
impairment  of  the  obligation  of  contract,  and  it  would 
be  as  harmful  to  State  control  of  status  or  contract  to 
have  a  dissolution  decreed,  in  another  State  where  both 
parties  appear,  for  a  cause  not  recognized  in  the  former 
State.  Courts  must  look  not  at  the  rights  of  States 
but  at  the  rights  of  citizens  and  the  sacredness  of 
contract.  No  valid  divorce  can  be  obtained  in  another 
State  than  that  of  marriage  or  residence,  where  the 
defendant  can  avoid  process.  Yet  this  result  is 
reached  by  technical  discussion  of  status,  actions  in  rem 
and  in  personam,  without  regard,  to  contract.* 

§  200.  The  Power  of  Subordinate  Legislation 
IS  NOT  A  Basis  for  the  **Rule  of  Law."  —  It  is 
apparent  that  the  existence  of  more  than  one  body  of 

*  See  Wilbur  Larremore,  North  American  Review,  Jtdy,  1906. 
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law  in  the  United  States  is  an  impossibility.    These 
principles  have  been  long  recognized. 

**A11  laws  made  by  virtue  of  a  power  of  subordi- 
nate legislation,  whether  made  directly  or  indirectly, 
emanate  ultimately  from  the  sovereign  government;  inas- 
much as  a  sovereign  government  confers  the  power  of 
making  them  and  applies  the  sanctions  by  which  they  are 
enforced.^ 

'*The  main  characteristics  of  a  subordinate  or  delegated 
legislative  power  are: 

**(i)  That  it  may  be  resumed  at  the  pleasure  of  the 
supreme  legislature  that  granted  it. 

**(2)  That  the  laws  made  in  virtue  of  it  must  not  be 
inconsistent  with  any  law  or  rule  of  law  made  or  sanctioned 
by  the  supreme  legislature  in  relation  to  the  same  subject 
matter. 

"(3)  That  its  legislative  acts  are  liable  to  be  anntilled 
in  consequence  of  the  decision  of  a  competent  tribunal." 

This  applies  to  inferior  associations,  and  the  imder- 
lying  idea  is  that,  whatever  the  constituencies,  there 
can  be  only  one  sovereignty  in  a  political  community. 
The  converse  is  true  that  where  there  are  two  or  more 
sovereigns  there  are  two  or  more  political  communi- 
ties. There  is  one  and  only  one  independent  political 
community  in  the  United  States.  The  States  are  not 
dependents  nor  are  they  opposed  parts  of  a  limited  sov- 
ereignty;  they  are  constituent  parts  of  an  integral,  inde- 
pendent, and  imlimited  sovereign.  Legislation  by  any 
.  less  than  the  whole  commimity  is  delegated  legislation 
and  has  all  the  attributes  mentioned  above.  Its  only 
purpose  can  be  that  of  self-government.    As  there  can 

*  The  Government  of  Dependencies,  Sir  George  Cornwall  Lewis, 
34,  35- 
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be  but  one  sovereign,  there  can  be  but  one  law  in 
any  independent  community,  and  that  commxmity 
must  aflEord  protection  to  all  its  citizens  against  the 
so-called  laws  of  the  lesser  associations.  Neither  the 
so-called  concurrent  legislative  power  of  the  States,  nor 
that  upon  subjects  not  covered  by  national  law,  nor 
the  absolute  power  of  legislation  by  the  States  upon 
its  own  property  and  affairs,  is  broad  enough  to  con- 
flict with  the  "rule  of  law*'  nor  to  serve  as  a  basis 
therefor. 

Unity  of  laws  is  not  centralization,  nor  is  self-gov- 
ernment equivalent  to  independent  legislative  power. 
Ours  is  a  government,  not  of  men  but  of  law.  The 
**rule  of  law'*  in  the  United  States  is  national, 

§  201.  Conclusion. — Justice  and  Commerce  are 
National  and  Non-Political.  —  The  police  power 
is  the  right  of  a  political  corporation,  tinder  the  law, 
to  preserve  the  public  peace.  It  rests  upon  the  basis 
of  correctional  rules,  and  is  not  an  attribute  of  sover- 
eignty.* The  law  applies  to  individuals  and  to  groups 
of  individuals,  and  recognizes  their  right  to  govern 
themselves  so  long  as  they  do  not  transgress  the  law. 
Whether  it  be  an  industrial  corporation,  a  religious 
society,  a  municipality,  a  county,  or  a  State,  the  law 
says  that  the  property  of  the  group  shall  be  held  and 
administered  according  to  the  rules  of  the  group,  but 
always,  to  use  the  words  of  Becket,  saving  our  order. 

*  In  Douglas  v,  Kentucky,  168  U.  S.  488,  it  was  held  that  a 
State  can  revoke  a  lottery  license,  such  a  power,  whether  exercised 
by  a  corporation  or  an  individual,  being  merely  the  enjoyment  of 
a  gratuity.  At  p.  496,  it  was  said  that  the  State  cannot  alienate 
its  power  of  regulation,  that  the  police  power  is  not  a  privilege 
but  a  duty.     To  the  same  efifect  is  Holden  v.  Hardy,  169  U.  S.  393. 
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And  no  society,  even  to  direct  its  own  property,  may 
transgress  the  law.  Thus  the  incidence  of  the  law  of 
the  sovereign  is  direct,  constant,  paramount  and 
exclusive,  and  it  is  only  to  the  sovereign  that  the 
individual,  or  the  association  of  individuals,  whether 
industrial,  religious,  or  political,  has  any  direct  and 
definite  relation  under  the  law.  No  man  may  serve 
two  masters,  and  no  association  can  be  recognized,  by 
the  law,  to  the  extent  of  removing  the  allegiance  of  its 
members  from  the  sovereign. 

**The  more  the  operations  of  the  national  authority," 
said  Hamilton,  *'are  intermingled  in  the  ordinary  exercise 
of  government,  the  more  the  citizens  are  accustomed  to 
meet  with  it  in  the  common  occurrences  of  their  political 
life,  the  more  it  is  familiarized  to  their  sight  and  to  their 
feelings,  the  further  it  enters  into  those  objects  which 
touch  the  most  sensible  chords  and  put  in  motion  the  most 
active  springs  of  the  human  heart,  the  greater  will  be  the 
probability  that  it  will  conciliate  the  respect  and  attach- 
ment of  the  community.  Man  is  very  much  a  creature  of 
habit.  A  thing  that  rarely  strikes  his  senses  will  generally 
have  but  little  influence  upon  his  mind.  A  government 
continually  at  a  distance  and  out  of  sight  can  hardly  be 
expected  to  interest  the  sensations  of  the  people.  The 
inference  is,  that  the  authority  of  the  Union,  and  the  affec- 
tion of  the  citizens  towards  it,  will  be  strengthened  rather 
than  weakened,  by  its  extension  to  what  are  called  matters 
of  internal  concern;  and  will  have  less  occasion  to  recur  to 
force,  in  proportion  to  the  familiarity  and  comprehensive- 
ness of  its  agency.  The  more  it  circulates  through  those 
channels  and  currents  in  which  the  passions  of  mankind  flow, 
the  less  will  it  require  the  aid  of  the  violent  and  perilous 
expedients  of  force.  One  thing,  at  all  events,  must  be 
evident,  that  a  government  like  the  one  proposed  would 
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bid  much  fairer  to  avoid  the  necessity  of  using  force  than 
that  species  of  league  contended  for  by  most  of  its  oppo- 
nents; the  authority  of  which  should  only  operate  upon  the 
States  in  their  political  or  collective  capacities.  It  has 
been  shown  that  in  such  a  confederacy  there  can  be  no 
sanction  for  the  laws  but  force;  that  frequent  delinquencies 
in  the  members  are  the  natural  offspring  of  the  very  frame 
of  government,  and.  that  as  often  as  these  happen,  they  can 
only  be  redressed,  if  at  all,  by  war  and  violence. 

"The  plan  reported  by  the  convention,  hy  extending 
the  authority  of  the  federal  head  to  the  individual  citizens  of 
the  several  States,  will  enable  the  government  to  employ  the 
ordinary  magistracy  of  each  in  the  execution  of  its  laws.  It 
is  easy  to  perceive  that  this  will  tend  to  destroy  in  the 
common  apprehension,  all  distinction  between  the  sources 
from  which  they  might  proceed;  and  will  give  the  federal 
government  the  same  advantage  for  securing  a  due  obedi- 
ence to  its  authority  which  is  enjoyed  by  the  government 
of  each  State,  in  addition  to  the  influence  on  public  opinion 
which  will  result  from  the  important  consideration  of  its 
having  power  to  call  to  its  assistance  and  support  the 
resources  of  the  whole  Union.  It  merits  particular  atten- 
tion in  this  place,  that  the  laws  of  the  Confederacy,  as  to  the 
enumerated  and  legitimate  objects  of  its  jurisdiction,  will 
become  the  supreme  law  of  the  land;  to  the  observance  of 
which  all  officers,  legislative,  executive  and  judicial,  in  each 
State  will  be  bound  by  the  sanctity  of  an  oath.  Thus 
the  legislatures,  courts  and  magistrates,  of  the  respective 
members,  will  be  incorporated  into  the  operations  of  the 
national  government  as  far  as  its  just  and  constitutional 
authority  extends;  and  will  be  rendered  auxiliary  to 
the  enforcement  of  its  laws."  * 

The  law  common  to  the  whole  country  must  be 
American  common  law.     In  the  English  common  law 

*  Hamilton,  Federalist,  47. 
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precedents  may  not  be  found  to  meet  the  cases  tmder 
present  conditions.  In  the  matter  of  interstate  com- 
merce, for  instance,  transportation  to  great  distances 
has  so  altered  old  conditions  that  the  common  law 
rule  as  to  the  reasonableness  of  freight  charges  by  common 
carriers  should  be  extended  over  the  entire  country y  either 
by  statute  or  decision  as  other  principles  of  the  com- 
mon law  embodied  in  the'  Constitution  so  extend. 
There  is  also  an  element  of  equity  in  every  controversy 
in  the  coiuts  as  to  the  reasonableness  of  raitoad 
freight  rates  and  preferences  in  transportation  that 
appeals  to  the  judicial  conscience.  Such  a  sense  of 
jtistice  and  right  is  not  more  completely  exercised  by 
any  tribunal  than  it  is  in  a  law  cotirt,  of  which  a  jury 
is  a  constitutional  and  indispensable  part.  No  action 
by  the  legislature  is  required,  however,  to  bring  about 
a  condition  which  already  exists  or  can  be  finally 
developed  only  by  courts  and  jtuies.  The  action 
necessary  to  make  the  complete  execution  of  the  com- 
mon law  of  the  Constitution  by  resort  to  the  courts 
eligible  is,  first,  to  make  clear  the  jurisdiction  of  the 
coiuts;  second,  so  to  advance  the  causes  as  to  give 
speedy  justice;  third,  to  reduce  the  limit  of  damages 
necessary  to  jtuisdiction ;  and  fourth,  to  equalize  the 
conditions  between  the  litigants  so  far  as  consistent 
with  justice,  to  the  end  that  the  jurisdiction  of  the 
courts  may  be  freely  sought  and  remedies  qtiickly  and 
effectively  obtained. 

"The  great  object  of  an  incorporation  is  to  bestow  the 
character  and  properties  of  individuality  on  a  collective 
and  changing  body  of  men.  This  capacity  is  always  given 
to  such  a  body.  Any  privileges  which  may  exempt  it 
from  the  burthens  common  to  individuals,  do  not  flow 
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necessarily  from  the  charter,  but  must  be  expressed  in  it  or 
they  do  not  exist."  * 

"The  grant  to  a  corporation  of  special  privileges  to 
carry  out  the  object  of  the  incorporation,  particularly  the 
authority  to  exercise  the  State's  right  of  eminent  domain 
that  it  may  appropriate  needed  property,  — a  right  which 
can  be  exercised  only  for  public  purposes;  and  the 
obligation,  asstimed  by  the  acceptance  of  its*  charter,  to 
transport  all  persons  and  merchandise,  upon  like  conditions 
and  upon  reasonable  rates,  affect  the  property  and  employ- 
ment with  a  public  use ;  and  where  property  is  thus  affected, 
the  business  in  which  it  is  used  is  subject  to  legislative 
control.  .  .  .  This  is  not  a  new  doctrine  but  an  old  doc- 
trine, always  asserted  whenever  property  or  business  is,  by 
reason  of  special  privileges,  received  from  the  government, 
the  better  to  secure  the  purposes  to  which  the  property 
is  dedicated  or  devoted,  affected  with  a  public  use."  ' 

There  are  thus  three  objects  before  the  law,  —  public 
property,  a  contract  between  a  corporation  using 
public  property  and  the  government,  and  the  private 
contract  of  incorporation.  As  to  the  first,  the  Nation, 
the  State,  and  the  Municipality  own  each  its  own 
property  and  may  control  it.  As  to  the  second,  each 
may  make  an  inviolable  contract  concerning  the  use  of 
its  own  property.  As  to  the  third,  the  contract  is 
inviolable  and  free  from  any  other  restraint  than  that 
to  which  individuals  are  subjected.  It  is  a  note- 
worthy fact  that  the  corporation  is  to-day  often  merely 
a  cloak  for  the  actions  of  a  single  individual  who 
controls  it.  This  is  true  to  an  alarming  extent  where 
corporations  have  the  use  of  public  property.  It  is 
only  by  a  return  to  first  principles  that  the  condition 

*  Marshall,  C.  J.,  in  Providence  Bank  v.  Billings,  4  Pet.  462. 
^  Field,  J.,  in  Georgia  Banking  Co.  v.  Smith,  laS  U.  S.  179. 
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may  be  met.  Attention  directed  to  a  protective  tariff 
(so  far  as  it  creates  domestic  business  but  not  domestic 
restraint  of  trade),  to  the  corporation  per  se,  to  the  mere 
extent  of  a  business,  or  to  a  monopoly  apart  from  its 
special  character,  is  not  well  directed.  The  evils  are  in 
preventing  others,  by  unlawful  acts,  from  engaging  in 
business,  and  in  making  use  of  a  monopoly,  natural  or 
artificial,  whether  in  a  public  or  private  calling,  to  keep 
the  public  from  its  share,  not  only  in  the  reduction  of 
the  cost  resulting  from  the  combination  or  the  nattual 
monopoly,  but  also  in  the  advantages  of  the  progress 
of  social  economy.  And  to  these  evils  attention  must 
be  directed  with  a  national  view.  As  to  commerce  the 
nation  is  one.*  And  commerce  is  non-political.  So  is 
justice,  in  questions,  arising  out  of  commerce,  or  out  of 
corporate  activity,  or  oyt  of  any  other  circimistance 
(whether  arising  and  adjudicated  in  a  city  or  a  State, 
or  arising  in  interstate  commerce  and  adjudicated 
in  Federal  courts)  non-political  and  of  no  less  than 
national  basis.  The  final  determination  of  rights  arising 
from  contract,  the  right  to  contract,  and  the  use  or 
possession  of  property,  must  come  from  the  Supreme 
Court  of  the  United  States  controlled  only  by  the  Con- 
stitution of  the  United  States  and  the  common  law  of 
the  United  States.  Legislative  control  of  private  prop;- 
erty  devoted  to  public  use,  or  of  public  property,  tan- 
gible or  otherwise,  is  the  object  of  that  regulation 
which  is  divisible  between  City,  State,  and  Nation. 
Not  only  as  to  disputes  arising  in  the  broad  domain  of 
interstate  commerce,  but  as  to  those  arising  tinder  the 
conditions  created  by  the  growth  of  combinations,  cor- 
porations, monopolies,  the  expansion  of  domestic  trade, 

»  U.  S.  V.  Moore,  93  U.  S.  370. 
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and  the  extension  of  the  scope  and  use  of  public  call- 
ings, the  nation  is  and  shoidd  be  really  one  in  the  treat- 
ment of  a  question  which  was  not  only,  in  its  original 
form,  itself  the  cause  and  the  occasion  of  the  existence 
of  the  United  States  of  America,  but  has  given  in  its 
not  altogether  regrettable  development,  a  new  and 
broader  meaning  to  the  common  law,  as  the  common 
law  of  the  United  States, 
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comity,  333n;  impossible  un- 
der national  regulation  of  in- 
terstate commerce,  332;  does 
not  exist  between  the  States, 
489-496 


Commerce,  exclusive  national 
regulation  of,  49;-5i;  regula- 
tion made  impossible  by  State 
incorporation,  107-12 1;  prin- 
cipal purpose  of  adoption  of 
national  government,  238- 
241;  bankruptcy  a  commer- 
cial regulation,  238-241 ;  na- 
tional regulation  of,  238-271; 
and  manufactures  know  no 
State  lines,  241-245;  State 
control  of,  241-253;  outline 
statement  of  common  law 
of,  271-319;  power  of  Con- 
gress to  regulate  rates  of, 
320;  Federal  Courts  and,  369- 
421 

Commission,  delegation  of  power 
to,  321,  327,  337;  subject  to 
three  limitations,  334-368; 
attitude  toward  rate-malang, 
338-341 ;  administrative,  341 ; 
as  court,  361—369;  as  legisla- 
ture, 356,  363-369 

Common  Law,  the  English,  as 
the  law  of  the  local  commim- 
ity,  5-9;  first  English  statutes 
provided  procedure  for,  971 1 ; 
nationalization  of,  9-11;  jury 
the  basis  of  the  English,  11; 
courts  of,  supplemented  by 
Chancery,  29  ;  co-operation 
of  Towns  and  King  to  make 
national,  36-39;  the  law  of 
freedom,  39;  national,  in  the 
United  States,  52;  power  of 
corporation  to  hold  land  at, 
56 ;  mtmicipalities  under  pro- 
tection of,  185  ;  uniform,  and 
municipalities,  192  ;  of  forty- 
five  jurisdictions,  193;  guaran- 
ties of,  in  every  State ,  2  2  7-23 1 ; 
and  national  corporations, 
247;  declaration  of,  by  Con- 
gress, 253;  of  the  United 
States,  existence  of,  2^6-259; 
Shaw  on  declaration  of,  2571*  ; 
of  corporations  and  commerce, 
outline  statement  of,  271— 
pip;  and  relations  of  stock- 
holders, 285  ;  courts  of,  give 
ample  remedy  against  restraint 
of  trade,  307;  standard  of 
reasonableness,  308;  in  courts 
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of  equity,  308;  discrimination 
**»  3 1 7 1  junsdiction  of  Federal 
courts,  408-416;  basis  of  the 
Ccmsti  tution ,  426;  national 
recognition  of,  426-432;  and 
Anti-Trust  Act,  430;  in  first 
ten  Amendments,  433  ;  and 
administration,  434;  as  a 
birthright,  434;  in  the  Colo- 
nies, 434-441 ;  implied  power 
of  nation  to  assert,  445;  of 
sovereignty,  Grosscup  on,  449; 
of  the  United  States,  judicial 
opinion,  454-464;  Res  Adjudi- 
cata  and  Stare  Decisis ^  473" 

489 

Community  of  interest,  combi- 
nation by,  294 

Competition,  must  be  free  and 
fair,  2  72-2  73 ;  unfair,  2  74-2  7 5 

Compurgator,  a  witness,  4 

Confederacy,  had  no  Supreme 
Court,  445 

Confiscation,  taxation  is  not, 
342 

Confiscatory,  rate  defined,  348- 
354 

Conflict  of  laws  {see  Comity); 
and  State  reflation,  251; 
produces  injustice,  486-489 

Congress  {see  National) 

Conqueror,  William  the,  ac- 
quainted with  the  jury  on 
the  Continent,  4;  use  of,  in 
England,  2,  5-7;.  preserved 
An^lo-Saxon  institutions,  6 

Constitution     of     the      United 

States  {see Amendment); 

result  of  struggle  for  Anglo- 
Saxon  liberties,  2 ;  the  charters 
of  liberties  and  the,  31-32; 
a  growth,  46-51 ;  conservatism 
of,  4^;  expansion  by  con- 
struction, 49-51;  enforces 
what  is  called  comity,  54- 
56;  protects  nation^  citi- 
zenship, 59-61;  implications 
of  power  in,  65-68;  an  exe- 
cuted contract,  68;  limits 
State  taxation  and  police 
power,  64-65  {see  Preamble 
Articles,  First,  Fifth  Amend- 
ment, Sixth  Amendment, 
Seventh  Amendment,  Eighth 


Amendment,  Ninth  Amend- 
ment, Tenth  Amendment, 
Eleventh  Amendment,  Four- 
teenth Amendment) ;  and  im- 
pairment of  contract  by  State 
incorporation ,  1 1 3 — 1 60 ;  re- 
served powers  and  cities,  176; 
Tiedeman  on  the  tmwritten, 
183;  Marshall  on  adoption  of, 
205 ;  as  sovereign,  2 10  ;uniform 
construction  of^  2 1 7-2 1 8 ;  "full 
faith  and  credit  clause,"  241; 
and  comity,  333^;  limita- 
tions on  delegation  of  rate- 
making,  334-368;  controlled 
by  common  law,  426;  com- 
mon law  in  first  ten  amend- 
ments, 433 

Constitution,  the  unwritten,  i- 
51 ;  based  on  the  charters,  45 ; 
merits  compared  w^ith  written, 
45-51;  Cooley  on,  45-51; 
Dicey  on,  45^;  and  cities, 
176-193;  and  Northwest  Or- 
dinance, 443 

Contract,  United  States  Con- 
stitution an  executed,  68; 
corporation  a,  69-70;  State 
cannot  impair,  70-7^;  right 
to  impair  cannot  exist,  128, 
154;  impairment  of,  under  the 
reserved  right  to  amend,  153- 
160;  impairment  of,  by  repeal 
of  municipal  charter,  186- 
188;  corporation,  State  con- 
trol of,  245-253;  corporation 
is  a,  247n,  and  conflict  of 
laws,  251;  in  restraint  of 
trade  {see  Monopoly);  right 
of  association,  280 ;  ultra  vires, 
288 

Conveyance,  as  means  of  com- 
bination, 296 

Cooley,  on  the  unwritten  con- 
stitution, 45-51;  on  local 
self-government,  178,  191;  on 
the  jury  of  the  vicinage,  179; 
on  sovereignty,  210 

Copyrig:ht,  not  a  basis  for  com- 
bination, 273 

Corporate  excess,  situs  of,  for 
taxation,  91 

Corporations,  municipal  {see 
Towns);  political,  the  powers 
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of,  1-2;  as  the  constituent 
element  of  the  nation,  2; 
municipal,  as  nucleus  of  the 
judicial  system,  3-4 

Corporations  {see  Foreign  Corpo- 
ration; Combination;  Monop- 
oly; ;  power  of  foreign,  to  hold 
land,  53-56;  State,  powers  of, 
54;  rights  of,  as  citizens;  pro- 
tected by  the  Constitution, 
57-60;  as  citizen  of  a  State, 
63-64;  property  rights  of,  61- 
64 ;  taxation  of,  64-66 ;  creation 
of,  65-69;  control  of  State 
police  power,  64-65;  a  con- 
tract between  members,  69- 
70;  reserved  right  to  amend 
charter  of,  70-79;  de  facto ^ 
109,  155,  169,  246;  grant  of 
bare  capacity  by  States,  121; 
law  of,  imiform  in  all  States, 
128;  regulation  of  commerce 
by  control  of,  1 31-164;  na- 
tional license,  162;  consoli- 
dated interstate,  1 31-139;  as 
partners,  133,  281;  ouster 
from  a  State,  141;  national 
regulation  of,  238-272;  as 
citizens,  245;  State  control  of 
contract,  245-248;  national 
and  common  law,  247;  are 
contracts,  247n ;  public  and 
private,  247;  national  crea- 
tion of,  253-271;  as  land- 
holders, 258;  de  facto,  270; 
and  commerce,  outline  state- 
ment of  common  law  of,  271- 
^ip  ;  responsibility  of  stock- 
holders, 282 ;  what  creates, 
282;  one-man,  28 1 ;  dissolution 
of,  284;  trust-nmd  theory, 
285;  bonus  stock,  286;  and 
ultra  vires,  287  ;  subscriptions, 
293;  common  agent,  293; 
voting-trusts  illegal,  294;  ex- 
change of  stock,  294;  com- 
munity of  interest,  294;  least, 
295;  conveyance,  296;  federal 
courts  and,  369-421;  consol- 
idated and  Anti-Trust  Act, 
430;  as  citizens,  465-475 

Coimt,  in  Prankish  system  ap- 
pointed by  the  king,  3 ;  deputy 
of  the  king,  4 


Countryside,  developed  from 
the  comitatus,  2 

Courts  {see  Conflict  of  Laws); 
jurisdiction  of,  7,  29;  of  States 
administer  national  law,  217— 
218;  of  Federal,  imder  mst 
eight  amendments,  218-229; 
criminal,  of  United  States 
Courts,  235-237;  give  ample 
remedy  against  restraint  o£ 
trade,  307 ;  commission  as,36i- 
369;  01  equity  and  multiphcity 
of  suits,  367-369;  construc- 
tion hy  State  courts,  369,  400; 
jurisdiction  of  Federal,  369- 
421;  and  commission-made 
rate,  300-395;  jurisdiction  of 
Federal  courts  in  admiralty, 
406, 408,  at  common  law,  408- 
416  ;  criminal,  institution, 
416-421  ;  establishment  of 
Circuit  Court  of  Appeals,  of 
States  and  national  law,  442 

Crimes,  jurisdiction  of  Federal 
courts,  235-237,  416-421;  law 
of,  retained  in  Colonies,  438- 

439 
Culfen,  on  inviolability  of  con- 
tract, 128 


D'Aguesseau,  on  tmiformity  of 
law,  460 ;  Pardessus  on,  484 

Damage,  and  fraud  must  con- 
cur, 274;  special,  where  must 
be  shown,  275 

Dartmouth  College  Case  {see 
Table  of  Cases) 

De  Facto  Corporations  {see  Cor- 
porations) 

Delegation,  of  rate-making 
power,  321,  327,  337;  subject 
to  three  limitations,  334-368 ; 
discretion  as  test  of,  342; 
content  of,  356;  when  justi- 
fied, 366n 

Deliberation,  in  Parliament,  20* 
21 

Department  of  Commerce  and 
Corporations,  national  license 
for  corporations,  162 

Dicey,  on  conventional  maxims, 
28-29 1  ^^  *^c  rule  of  law,  45*1 ; 
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on  federalism,  65-68;  on  su- 
premacy of  national  judiciary, 
214-215;  the  law  defined  by, 

319 
Discretion,  as  test  of  delegation, 

342 

Discrimination,  on  foreign  traf- 
fic, 264  (see  Import  Rate  De- 
cision in  Table  of  Cases); 
illegal  at  common  law,  ^03, 
3x7  [see  Rebates);  sacnfice 
rates,  J  53 

Dividends,  government  does  not 
guarantee,  366 

Domesday  Stirvey,  use  of  juries 
in,  7-9 

Dred    Scott  Case   (see  Table  of 


Due  Process  of  Law,  what  is, 
not  determinable  by  State 
courts,  i7in,  229-231;  and 
just  compensation,  341-355; 
and  State  courts,  462 

Dutch  Law,  never  prevailed  in 
New  York,  435,  44in 

£ 

Eleventh  Amendment,  antici- 
pated by  Randolph,  82 ;  does 
not  prohibit  restraint  of  tm- 
constitutional  acts,  385-389 

Equality,  tmiformity  is,  loow; 
clause  of  the  Fourteenth 
Amendment,  217,  223,  224, 
230, 2^6 

Equity,  jurisdiction  of  Chancery, 
29;  common  law  in  courts  of, 
308;  relief  at,  necessary  to 
prevent  multiplicity  of  smts, 
367-369;  to  preserve  status 
quo,  369,  392-3^3;  and  law, 
376,  404;  jury  m,  377,  404; 
a  national  system,    402—405 

Error,  review  for,  347 

Evarts  Act,  and  Circuit  Court 
of  Appeals,  464 

Evidence,  findings  of  commis- 
sion prima  facie,  356,  363-369 

Exchange  of  stock,  combination 
by,  294 

Executive  (see  Powers) ;  sepa- 
ration of,  46,    195  ;   commis- 


sion administrative,  341,  350; 
assessment  of  taxes,  342; 
classification  of  imports,  343 ; 
closing  mails,  343 ;  immigrant 
exclusion,  344;  valuation  of 
property.  344-3451  common 
Saw  safeguards  acts  of,  434 


Fee,  for  filing  certificate  of  in- 
corporation, 92 

Feudalism,  not  derived  from 
the  comitatus,  3 ;  definition  of, 
6-7 ;  an  anomaly  in  England  ^ 
5-7;    opposed    to    local    self- 

fovemment,  33-35  ;  and  Quia 
'.mptores,  34;  as  the  source 
of  sovereignty,  48,  206 

Fifth  Amendment,  and  the 
States,  hi;  application  to 
States,  214-230;  and  private 
property,  313;  and  tmcon- 
stitutional  statutes,  316,  335; 
and  State  autonomy,  462 

First  Eight  Amendments,  appli- 
cation to  States,  214—230 

Foreign  Corporation,  power  of, 
to  hold  land,  53-50;  as  per- 
sons and  citizens,  56-60; 
rights  of,  protected  by  the 
Fourteenth  Amendment,  57- 
61;  taxation  of,  64-66;  con- 
trol by  States  imder  the  police 
power,  64-65;  ouster  from  a 
otate,  141 

Fourteenth  Amendment,  corpo- 
rations as  persons  and  citizens 
imder,  57,  58,  $gn;  classifi- 
cation and,  88;  quoted,  iii; 
Guthrie  on,  222;  application 
to  States,  214-232;  and  pri- 
vate property,  313;  and  un- 
constitutional statutes ,  316, 
735;  and  "due  process  of 
law,"  462 

Franchise,  situs  of,  for  taxation, 
88-00 

Francnise,  taxation  of  bare 
corporate,  88;  as  property, 
96-98 ;  to  engage  in  interstate 
commerce,  now,  148,  164; 
of  bare  corporate  capacity, 
12  J ;  ouster  from  exercise  of. 
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in  a  State,  141 ;  national  grant 

Francmses,  of  mtmicipal  corpo- 
rations {see  Towns) 

Fraud,  mvist  concur  with  dam- 
age. 214 

"Full  faith  and  credit  claiise," 
and  comity,  59^;  and  uni- 
form laws,  241 ;  in  the  Con- 
vention, 242;  did  away  with 
comity,  333  ;and  Stare  Decisis ^ 
478;  and  precedent,  479-484; 
superseded  comity,  493 


Garfield,  on  sovereignty,  210 

Government,  and  poptilar  sov- 
ereignty, 206 ;  and  tne  Amend- 
ments, 223;  rate-making,  336 

Grosscup,  on  common  law  of 
sovereignty,  449 

Guthrie,  on  the  Fourteenth 
Amendment,  222 

H 

Habeas  Corpus,  prohibition  to 
issue,  386 

Hale ,  Lord ,  on  public  callings ,323 

Hamilton,  on  abandonment  of 
sovereignty,  161;  on  sov- 
ereignty, 210;  on  control  of 
commerce,  240;  on  national 
incorporation,  260;  on  State 
courts  and  national  law.  499 

Hammond,  on  common  law  in 
the  colonies,  434-441 

Hoar,  on  commercial  unity,  241- 
245 ;  on  Northwest  Ordmance, 
442n 

H ombre  bueno,  as  a  witness,  4 

Hurd,  on  sovereignty,  208 

I 

Income  Tax,  constitutionality 
of,  98-100 

Incorporation,  object  of.  501 

Individualism,  in  English  towns, 
41 ;  allegiance  of  the  indi- 
vidual in  the  United  States, 
209-213 

Industry  (see  Commerce ;  Manu- 
factures) 


Inferior  Courts  (see  Circuit 
Courts) 

Infringement,  protection  of,  273 

Injunction,  to  prevent  unfair 
trade,  276;  against  adminis- 
trative bodies  (see  Executive), 
345-3551  against  rate  cannot 
be  prohibited,  388-391;  is 
preventive,  402 

Insurance,  national  control  of 
companies,  106,  107 

International  Law,  as  part  of 
the  national  law,  422 

Interstate  commerce  (see  Com- 
ity), exclusive  national  regu- 
lation of,  49-s  I ;  and  power 
to  create  corporations,  65; 
States  may  not  regulate  by 
taxation,  85-93  J  ^^^  by  in- 
corporation, 107-12 1 ;  an  en- 
tirety, ip8;  right  to  engage  in, 
as  a  iranchise,  iion,  164; 
national  regulation  of,  93^- 
271;  as  basis  of  power  to 
create  corporations,  259-271; 
power  of  Congress  to  fix  rates, 
320;  a  national  franchise,  332 

Irregtdarity,  review  for,  347 


Jefferson,  on  common  law,  pre- 
face; on  national  incorpora- 
tion, 260 
Judicial  notice,  of  State  law.  450 
udges,  masters  of  the  Con- 
stitution, 216;  not  the  whole 
coiirt,  314,  383 

Judicial  Power  (see  Powers; 
Conflict  of  Laws),  of  Parlia- 
ment, 27-31 ;  of  Common  Law 
Coiirts,  House  of  Lords,  and 
Chancery,  29 ;  of  United  States, 
2;  of  comiiatus,  3;  of  Church 
Courts,  7 ;  of  the  King's  Court, 
8;  separation  of,  46;  to  re- 
strain political  power,  311- 
319;  judicial  and  legislative. 
335;  to  review  indestructible, 
341—355;  to  restrain  execu- 
tive (see  Executive);  to  de- 
termine reasonableness,  359- 
361 ;  and  fixing  of  rates,  390- 
395;  is  constitutional,  370- 
421 
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Judiciary,  independence  of,  370- 

Judiciary  Act,  in  preface;  con* 
strued,  449-454 

Jurisdiction,  of  Chancery,  29 
urisdiction  {see  Conflict  of 
Laws);  the  relation  between 
local  and  national,  10,  38-39, 
235-237;  of  municipal  courts, 
4-1 1,  33-39;  criminal  of  Uni- 
ted States  courts,  235-237; 
to  prevent  multiplicity  of 
suits,  308 ;  of  statutory  courts, 
3 1 8 ;  in  eqtiity  of  United  States 
courts,  402-405;  original  and 
appellate,  369,  374,  375»  in 
admiralty,  406-408  ;  at  com- 
mon law,  408-416;  criminal, 
416-42 1 ;  of  the  Federal  courts, 
421 ;  and  fiction  of  State  cor- 
porations, 465-475 

Jurisdiction,  of  Parliament,  27- 
31 ;  of  comiiatus,  x ;  of  Church 
Cotuts,  7 ;  of  the  King's  Court, 
8,  27;  of  the  shire  and  htm- 
dred  courts,  7-9 

Jury,  developed  from  the  comi- 
tatus,  2 ;  use  of,  by  underlord 
and  king,  2,  7;  basis  of  com- 
mon law  of  England ;  original 
of  constitutional  government, 
12;  in  towns  and  king's  jus- 
ticiars, 38;  Ccbley  on,  179; 
motives  of,  314;  in  fixing 
rates,  341-3SS;  right  to,  356, 
404 ;  waiver  of,  366 ;  in  equity 
advisory,  377,  383;  in  Con- 
stitution, 383 

Just  compensation,  constitu- 
tional reouirement,  341-355, 
367;  and  Federal  courts,  377, 
382 ;  in  equity,  404 

Justiciars,  junsdiction  of,  8; 
visitations  in  towns,  38 

K 

Kent,  on  common  law,  444,  447 
Kenyon,  Lord,  on  limitations  of 

prerogatives,  323 
King,  use  of  the  jury  by,  2,  7; 

opposed    to    feudalism,    4-6; 

co-operation    with    towns    to 

make  common  law  national. 


36-39;  peace  of,  in  England, 

38-39 
King's  Court,  jurisdiction  of,  8, 

L 

Law  [see  Common  Law;  Con- 
flict of  Laws)  in  the  United 
States  has  suftered  from  fear 
of  strong  national  govern- 
ment, i;  expert  witnesses  in 
Anglo-Saxon,  j;  the  English 
common,  as  tne  law  of  the 
local  commtmity,  4-9;  stat- 
utes, the  first  English  provided 
procedure  for  the  common 
law,  9-1 1 ;  mimicipal,  and 
national  life,  15;  the  unwrit- 
ten, and  local  administra- 
tion, 1 1 ;  making  of,  by  Par- 
liament, 21-27;  the  rule  of, 
45n;  the  unwritten,  based  on 
charters,  45-51;  self -execu- 
tory, 46;  the  law  of  self-gov- 
ernment, 39;  Carter  on,  45*1; 
national  in  the  United  States, 
52;  State  nullified  by  the 
treaty-maldnc;  power,  52-54; 
uniformity  of  State  corpora- 
tion, 128;  source  of  positive 
law  in  the  United  States,  207 ; 
supremacy  of,  in  the  United 
States,  213-216;  national,  in 
State  courts,  217-218;  due 
process  of,  lyin,  229-231; 
unconstitutional,  restrained, 
311-319;  Webster's  definition 
of,  313 ;  and  fact  in  rates,  335, 
341,  344.  352,  J56,  363-369; 
comnussion-made  rate  is  an 
enactment,  356,  363-369;  and 
equity,  376,  404;  judicial 
power  and  Congress,  379- 
388;  construction  of  State,  by 
State  courts,  369, 400 ;  interna- 
tional, as  part  of  the  national, 
422;   political   and  common, 

439.  449 

Lease,  as  means  of  combina- 
tion. 295 

Legalism,  Burke  and  Dicey  on, 
214;  Burke  on,  436 

Legislation,  in  Parliament,  21— 
24;  mtmicipal  ordinances  and, 
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36;  charters  as,  40-41;  by 
States  and  national  treaty- 
making  power,  52-54;  con- 
stitutional limitations  of 
State,  194-237;  national  and 
common  law,  253;  Webster 
on  power  of,  314;  imconstitu- 
tional,  restrained,  31 1-3 1 9 ; 
power  of  Congress  to  fix  rates, 
320;  may  be  delegated,  321, 
3*7*  3371  delegation  subject 
to  t^ree  limitations,  334-368; 
distinguished  from  judicial 
power,  335;  commission  rate- 
makingis,  356.  363-360;  pre- 
sumption m  favor  of,  356, 
363-369;  power  of  subordi- 
nate, 496-498 

Legislative  {see  Powers),  sepa- 
ration of,  46,  195;  control  of 
municipalities,  164-193;  del- 
egation of  power  to  cities, 
189 

Lewis,  on  subordinate  legisla- 
tion, 498 

Livingston,  Edward,  and  Loui- 
siana law,  435 

License,  national,  for  corpora- 
tions, 162 

Limitations,  Marshall  on,  3 1 1 ;  in- 
herent in  grant,  312;  on  legis- 
lative power,  3 1 1-3 1 9 ;  on  dele- 
gation of  rate-making,  334-368 

Lincoln,  on  national  tuuty,  68; 
on  sovereignty,  210 

Livingston,  on  tmiformity  of 
laws,  460 

Local  government  (see  Towns) ; 
the  constituent  of  the  nation, 
2 ;  the  charters  of  liberties  and, 
31-32;  opposed  to  feudalism, 
33-35;  and  Quia  Emptor es, 
34;  an  absolute  right,  192; 
and  States'  Rights,  197;  in 
mediaeval  Europe,  198-201 

Lords  Ordainers,  ordinances  of, 
revoked,  13-14 

Louisiana,  not  a  Roman  law 
State,  43  4n,  441 

M 

Macaulay,  on  uniformity  of 
law  in  India,  460 


McLgna  Ckarta,  quoted,  32;  and 
t£e  towns,  31-33 

Mandamus,  a  remedial  writ, 
3^5.  386,  402.  404;  prohibit 
tion  of  issue,  386 

Maritime  (5«r  Admiralty) 

Manufactures,  conomerce  and, 
know  no  State  lines,  241- 
245,  25 in,  26 7n;  and  inter- 
state corporations,  265 

Marshall,  on  the  adoption  of 
the  Constitution,  206;  on 
national  incorporation,  260 ; 
on  extent  of  powers,  311; 
on  common-law  jurisdiction, 
318;  on  conunon  law,  434;  on 
implied  power  to  assert  com- 
mon law,  445;  on  precedent, 
481 ;  on  incorporation,  501 

Maxima  and  Minima,  fixing  of. 

337. 339 

Miller,  m  Slaughter  House  Case, 
1 1 5 ;  on  sovereignty.  210 

Monopoly  {see  Combination) ; 
protected  by  State  control, 
252;  outline  statement  of 
common  law  of,  271—319; 
engrossing,  278;  by  contract 
illegal  at  common  law,  293; 
common  agent,  293;  sub- 
scription, 293;  voting-trusts, 
294;  exchange  of  stock,  294; 
community  of  interest,  294; 
conveyance,  296 

Morawetz,  on  franchise  to  en- 
gage in  interstate  commerce, 
i48n 

Mtdtiplicity  of  suits,  equity  pre- 


vents, 367-369 
Mimicipal      Corporations 

Towns) 
Municipality  (see  Towns) 


(see 


N 

National  (see  Common  Law); 
jurisdiction  and  local,  10; 
assembly  and  local  represen- 
tation, 18;  life  and  the  polit- 
ical corporation,  2;  exclusive 
regulation  of  interstate  com- 
merce, 49-51;  law  acts  di- 
rectly, 52;  need  of  uniform 
law   52;  power  to  make  trea- 
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ties  ntdlifies  State  law,  52-54; 
citizenship  protected  by  the 
Constitution,  56-61 ;  unity, 
68,  246;  taxation  of  corpo- 
rations, 98-^07 ;  regulation 
of  commerce  prevented  by 
State  incorporation ,  i  o 7-1 2 1 ; 
franchise  to  engage  in  inter- 
state commerce,  121—131  ; 
sovereignty,  194—237  ;  su- 
premacy of  judiciary,  209- 
213;  sovereignty,  duties  of, 
231-237;  peace  of  the  United 
States,  235;  police  power, 
235-237;  regtdation  of  cor- 
porations and  commerce, 
238-271;  incorporation,  253- 
271 ;  Hamilton,  Jefferson,  and 
Marshall  on,  260;  declaration 
of  common  law,  253 ;  Congress 
has  power  to  fix  rates,  320; 
same  as  power  of  British 
Parliament ,  3  24 ;  and  of  States, 
^27;  grant  of  franchise,  332; 
basis  of  rate,  333;  Congress 
may  delegate  power  to  fix 
rates,  321,  327,  337;  uniform- 
ity of  equity,  402-405;  law, 
international  as  part  of,  422; 
recognition  of  common  law, 
426-432 

Name,  trade -name  protected 
by  common  law,  274 

Northwest  Ordinance  {see  Or- 
dinance of  1787) 


Ordinance  of  1787,  and  com- 
mon law,  433,  435,  441,  442; 
Webster  and  Hoar  on,  442*1; 
and  primogeniture,  443 

Ordinances  {see  Towns);  laws 
and,  36 

Organization,  tax  on,  86 


Pardessus,  on  D'Aguesseau,  484 
Parliament,  representative  prin- 
ciple of,  developed  from  trial 
by  jury,  i  i-i  2 ;  cities  and 
boroughs  in,  12 ;  Commons  in, 
12;  LfOrds  in,  12;  deliberation 


in,  20-21;  legislation  in,  ai- 
24;  taxation  in,  94-27;  ju- 
dicial functions  of,  27-3Z 

Partners,  corporation  as,  133, 
'281;  relations  of,  280,  286; 
survivorship  among,  284;  as 
agents,  290 

Partnership,  as  landholder,  284 

Patent,  not  a  basis  for  combina- 
tion, 273 

Peace,  King's  Peace  in  Eneland. 
38-39;  national,  of  the  tJnitea 
States,  235 

Petitions,  audience  of,  in  Parlia- 
ment, 21-24 

Police  power,  national,  in  Eng- 
land, 38-39 ;  basis  of  State  con- 
trol of  corporations,  64-65; 
expressed  m  the  reserved 
power  to  amend  corporate 
charters,  70-79;  a  duty  im- 
posed by  common  law,  112; 
in  United  States,  235-237; 
regulates  private  callings,  297 ; 
Shaw  on,  388n 

Pooling,  illegal  at  common  law, 

293 

Popular  government,  in  the 
United  States  based  upon 
rights  inherent  in  the  race, 
1-2;  the  charters  of  liberties 
and,  31-32;  feudalism  and, 
33-35;  under  Federal  and 
State  constitutions,  203 

Popular  Sovereignty,  Cooley  on, 
45;  Wilson  on,  80;  and  gov- 
ernment, 206 

Port  Preference,  constitution- 
ality of,  368 

Positive  law,  source  of,  in  the 
United  States,  207 

Powers,  grant  of  national,  Mar- 
shall on,  165;  separation  of, 
195;  working  01,  311-319; 
Webster  on  legislative,  314; 
Marshall  on  extent  of,  311; 
delegation  of  rate-making, 
«i,  327,  337 ;  subject  to  three 
limitations,  334-368;  judicial 
and  le^slative,  335;  inherent 
limitation  of,  312,  326,  335 

Practice,  limitations  of  power 
to  regulate,  392 

Preamble,  and  legalism,  214 
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Presumption,  in  favor  of  legis- 
lature and  commissioa  dis- 
tinguished, 356,  363-369 

Price,  distinguished  from  tax, 
92 ;  relation  between  cost  and, 

336, 353 

Primogeniture,  Northwest  Or- 
dinance on,  443 

Princeps,  as  head  of  the  comi- 
tatus,  3;  of  Tacitus,  elected 
by  the  people,  3;  an  elective 
magistrate,  4 

Private  callings,  regulated  by 
police  power,  297 

Privileges,  and  immunities  un- 
der the  Constitution,  214-232 

Property,  as  the  basis  of  State 
taxation,  86-<98;  franchises 
as,  96-98;  private,  and  the 
Fourteenth  Amendment,  313 

Property,  situs  of,  for  taxation, 
^0-96 

Privilege,  tax  upon  a  foreign 
corporation,  92 

Public  Callings,  power  to  regu- 
late, 52;  distinguished  from 
private,  299;  must  serve  all 
adequately,  300;  without  dis- 
criimnation,  302;  Lord  Hale 
on,  323;  basis  of  power  to 
fix  rates  of,  325;  depends  on 
government,  387,  388 

Q 

Quia  Emptores,  a  blow  to  feu- 
dalism, 33-35 


Rachimbourgs,  as  witnesses,  4 

Railroad,  necessity  of  unified 
regulation,  50;  right  of  way 
a  fee,  62 ;  mortgages  insecure 
under  State  control,  139;  rate 
fixed  by,  presumed  reasonable , 
361 

Randolph,  Edmund,  on  suits 
against  a  State,  82 

Rates,  State  and  interstate  in- 
distinguishable, 50;  must  be 
reasonable,  308;  Congress  has 
power  to  fix,  320;  power  to 
delegate  subject  to  three  limi- 


tations, 334-368;  delegation 
of  power  to  make,  321,  327; 
government  made,  336;  deli- 
cacy of  making,  336;  making 
is  administrative,  341,  350; 
fact  and  law  of,  315,  341,  344, 
352,  356,  363-3^9;  maxima 
and  minima,  337,  339;  fixed 
by  railroad  presumed  reason- 
able, 361;  sacrifice,  353;  con- 
fiscatory, defined,  348,  354; 
jury  in  making,  341-355; 
court  and  fixing  of,  394 

Reasonableness,  common  law 
standard,  308;  not  compara- 
tive, 354 ;  a  constitutional 
standard,  353,  367;  basis  of, 
349-355;  a  judicial  question, 
359-361 

Rebates,  at  common  law,  293, 
2  96 ;  discrimination ,  303 .  317, 
353;  on  foreign  traffic,  264 
{see  Import  Rate  Decision,  in 
Table  of  Cases) 

Remimeration  {see  Due  Process 
of  Law) ;  not  the  test  of  rea- 
sonableness, 347-355 ;  govern- 
ment does  not  guarantee,  366; 
court  and  commission-made 
rate,  390-395 

Res  Ad  judicata,  and  common 
law  of  the  United  States, 
473-489 

Reserved  right  to  amend  char- 
ters, 70-79 ;  is  of  police  power, 
145-148;  limitations  of,  148— 
162 

Restraint  of  Trade  {see  Monop- 
oly) 

Retorsion,  and  comity,  495 

Review,  judicial  power  to,  341— 
.355 ;  on  process  of  fixing,  347 

Rights,  inherent  in  people  at 
adoption  of  the  Constitution » 
i;  of  American  citizens  not 
dependent  on  expression,  45; 
greater  in  the  United  States 
than  in  England,  45-49 

Rolling-stock,  situs  of,  for  taxa- 
tion, 88-93 

Roman  law,  never  prevailed  in 
New  York,  435,  44i»;  in 
Louisiana,  435,  44in 
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Self-government,  relation  to 
strong  national  government, 
1-3 ;  the  charters  of  liberties 
and.  31-32;  opposed  to  feu- 
dalism, 33-35;  and  centrali- 
zation denned,  44;  and  State 
legislation ,  1 64-1 93 ;  United 
States  Supreme  Court  on, 
1 85-1 9 V,  States'  Rights  and, 
197;  absolute  right  in  the 
United  States,  191 ;  as  opposed 
to  States'  Rights,  200-203 

Seventh  Amendment,  and  the 
jury.  315;  quoted,  433;  ^^^ 
common  law,  434 

Ship,  situs  of,  for  taxation,  92 

Sinking  Fund  Cases  (see  Table 
of  Cases) 

Situs,  of  property  for  taxation, 
90-96 

Sixth     Amendment,     and     the 

j^ry.  315 

Slander  of  title,  actionable,  275 

Slaughter  House  Cases  (5e«  Table 
of  Cases) 

Shaw,  on  declaration  of  the 
common  law,  257*;  on  police 
power,  388n;  on  retention  of 
common  law,  440^ 

Shiras,  on  common  law  of  Uni- 
ted States,  449 

Sovereignty,  in  England  and 
in  the  United  States,  48; 
James  Wilson  on,  80;  aban- 
donment by  State,  161;  of 
gpvemment,  State  and  na- 
tional, 194—313;  Austin  on, 
206-207;  theories  of,  in  the 
United  States,  208-210;  alle- 
giance of  individual  as  basis 
of,  309-303;  taxation  unre- 
strainable  as  function  of,  343 ; 
Grosscup  on  common  law  of, 

449 

State,  laws  nullified  by  national 
treaty-making  power,  52-54; 
comity  of  a  notion,  53-56; 
laws,  judicial  notice  of,  450 

States  {see  Conflict  of  Laws) ;  in- 
ability to  regulate  commerce, 
49-75 1 ;  Webster  on  power  of 
legislature  to  regulate  corpo- 
rations. 6im;  taxation  of  cor- 


porations by,  64-66 ;  taxation 
of  franchises  as  property,  96- 
p8;  regulate  commerce  by 
mcorporation,  107-12 1;  joint 
determination  01  corporate 
status  by,  139;  abandonment 
of  sovereignty,  161;  States' 
Rights  and  local  self-govern- 
ment, 197;  sovereignty  of, 
194-213 ;  courts  of,  administer 
national  law,  217-218;  lines 
of,  unimportant  in  commerce 
and  manufactures,  241-245; 
control  of  corporation  con- 
tract, 245-253;  police  power 
of,  249 ;  power  of,  to  fix  rates, 
327;  as  defendants,  385;  con- 
struction of  State  law  by 
courts  of,  369,  400,  442 ;  have 
adopted  common  law,  441 

Status,  of  corporations,  deter- 
mination of,  57-58;  as  citi- 
zens, 57-61 ;  as  citizens  of  a 
State,  63-64;  determination 
of,  a  national  function,  83* 
85;  joint  determination  by 
States ,  1 3  § ;  determination 
of  commercial  national,  238; 
national  determination  of  cor- 
porate, 269    . 

Statutes,  the  first  English  pro- 
vided procedure  for  the  com- 
mon law,  9-1 1 ;  municipal 
ordinances   and,    ^6;   imcon- 


stitutional,  restramed,  31 1- 
119;  construction  of  State 
Dy    State    courts,    369,   400; 


construed  by  reference  to 
common  law,  448 

Stock,  exchange  of,  294 

Stockholders,  responsibility  of, 
282 

Story,  on  sovereignty,  210;  on 
independence  of  the  judiciary, 
3  7  2-3  7  9 ;  on  uniformity  of  con- 
struction, 374;  and  D'Agues- 
seau,  460 

Subscription,   combination    by, 

«  293 

Sumner,  on  sovereignty,  210 


Tariff,  railroad  rates  nullify, 
264.  (See  Import  Rate  De- 
cision in  Table  of  Cases) 
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Tax,  distinguished  from  price, 
92 ;  assessment  administra- 
tive. 342,  343 

Taxation,  in  Parliament,  24-27; 
by  towns,  36 ;  of  business,  86 ; 
ot  organization,  86;  double, 
88;  of  franchise  to  be  a  cor- 
poration, 88;  tmiformity  of, 
89;  of  franchises  as  property, 
96--98;  national,  of  corpora- 
tions, 98-107;  not  confisca- 
tion, 342 

Tenth  Amendment,  powers  re- 
served to  the  States  under, 
164;  mtmicipal  corporations 
and, 176 

Testigo,  a  witness,  4 

Towns,  the  vital  principle  of 
national  existence,  5 ;  charters 
of  liberties  and  the,  31-32; 
creation  of  new,  33-34;  clas- 
sification of  mtmicipalities, 
35-38;  co-operation  with  king 
to  make  common  law  national , 
36-39;  ordinances  and,  36; 
basis  of  representation  in 
Parliament,  37;  as  trustees 
for  members,  39745;  fran- 
chises of,  37-45;  individual- 
ism in,  41 ;  national  uniform- 
ity of,  in  America,  43-44;  use 
01  property  of,  as  franchise, 
X  20-121;  municipal  corpora- 
tions distinguished  from  other 
public  corporations,  165;  as 
de  facto  corporations,  170 ;  self- 
corporated  from  local  neces- 
sity, 170;  incorporated  from 
local  necessity,  170;  self-incor- 
porated, 176 

Trade  (see  Commerce);  Manu- 
factures; Restraint  of  (see 
Combinations) ;  Monopoly 

Trade -mark,  protected  oy  com- 
mon law,  274 

Trade-name,  protected  by  com- 
mon law,  274 

Treaty-making  power,  and  State 
legislation,  52-59 

Trusts,  voting-trusts  illegal  at 
common  law,  294 

Tucker,  on  States'  Rights,  194- 
203;  on  uniform  construc- 
tion, 218 


U 

Ultra  vires,  contracts  of  corpo- 
rations, 287 
Underlord,  use  of  the  jury,  2 
Uniformity,  of  American  life, 
Bryce  on,  43 ;  of  taxation,  88 ; 
as  rule  of  taxation,  08-100; 
is  equality,  icon;  of  State 
corporation  laws,  128;  in 
construing  the  Constitution, 
2 1 7-218;  "  full  faith  and  credit 
clause"  and,  241;  desirable, 
370;  established  by  Constitu- 
tion, 374;  of  equity,  402-405; 
of  law,  Cicero  on,  445 ;  Living- 
ston, Macaulay,  Story,  Web- 
ster, and  D'Aguesseau,  460; 
David  Dudley  Field  on,  463; 
Res  Adjudicata  and  Stare  De^ 
cists,  473-489;  by  single  tri- 
btmal,  454 

V 

Value,  as  property  used  in  pub- 
lic calling,  00;  depends  upon 
judgment  ot  public,  283 ;  basis 
of,  348,  349.  35i»  352-355; 
government  does  not  guar- 
antee, 366 

Voting-trusts,  illegal  at  com* 
mon  law,  294 

W 

Wapentake,  sales  of  chattels  in, 
4.     (See  Towns) 

Webster,  on  interstate  comity, 
J9n;  on  power  of  State  leg- 
islature to  regulate  corpora- 
tions, 61  n;  United  States 
Constitution  an  executed  con- 
tract, 68,  165;  on  national 
sovereignty,  203-207;  on  na- 
tional unity,  208;  on  sover- 
eign associations  212;  on  na- 
tional bankruptcy,  243 ;  defi- 
nition of  law,  313;  definition 
of  legislative  power,  314;  on 
Northwest  Ordinance,  442n; 
and  D'Aguesseau,  460 

Wilson,  James,  on  popular  sov- 
ereignty,  80 

Witnesses,  early  jurors  as,  4 
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